United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 





on The Hnited States Court of Repeale 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ae NG. ae, ot United States Court of Appeals 


For the 
District -¢ @ tzxmbia Circuit 


FILED §=aApR -1 1959 


CLERK 
BEN PAUL NOBLE, 


4 | Appellant, 
v. 


m= - COLUMBIA BROADCASTING SYSTEM, 
a corporation, et al., 


Appellees. 


_ APPEAL FROM ORDER FOR SUMMARY JUDGMENT OF 
THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


2 


ARTHUR E. NEUMAN, Esq. 
407 Pennsylvania Building 
Washington 4, D. C. 


Attorney for Appellant. 


Of Counsel: 
« NOBLE, NEUMAN & MOYLE 











STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the Record below as a whole shows genuine 
issues as to any material fact sufficient to go to the jury in a Common Law 
Copyright case in which the lower Court ordered a summary judgment in 
favor of the appellees, defendants below? 


2. The next question is whether the deposition of the appellant plus the 
supporting affidavits and documents filed by the appellees in support of their 
motion for summary judgment were sufficient to enable the Court below to 
resolve, as a matter of law, the genuine and material issues of fact created 


by appellant's six (6) Count Complaint For Injunctive Relief and Damages 
(Plagiarism, Breach of Implied Contract, Infringement of Common Law Copy- 


right, Breach of Fiduciary Relationship, Unfair Competition, and Conspiracy) 
and Appellee's Answer filed thereto? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 787 


‘BEN PAUL NOBLE, 
Appellant, 
v. 


COLUMBIA BROADCASTING SYSTEM, . 
' acorporation, et al., 


Appellees. 


Appeal From The United States District Court For 
The District Of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Ben Paul Noble, plaintiff below, from a summary 
judgment entered in favor of the Columbia Broadcasting System, Inc., Wash- 
ington Post Company, Inc., and Swift & Company, Inc., defendants “below, 
by direction of the Court. 

The action was commenced by a six (6) count complaint asking for injunctive 
relief and damages (plagiarism, breach of implied contract, infringement of 
common law copyright, breach of fiduciary relationship, unfair competition, 
and conspiracy) filed by Ben Paul Noble, a resident of the District of Columbia 








| and practicing attorney in this jurisdiction, claiming the defendants, corporations 
_ doing business in the District of Columbia, produced and broadcast a television 
show called "The Verdict Is Yours" over the facilities of WITOP-TV (the defen- 
- dant Washington Post Company) and over the CBS, Inc. nation wide network, 
_which program was identical to plaintiff's television show called "Letter Of The 
_ Law" which plaintiff had previously produced and broadcast locally in the Metro- 
politan, District of Columbia area over the same facilities of WTOP-TV--that 
- among other things, have infringed plaintiff's common law copyright in and to 
his original literary property. 

A timely notice of appeal was filed and served after the entry of the summary 
judgment below. 

This Court has jurisdiction by virtue of the provisions of Title 28 United 
States Code, Section 1291. 


STATEMENT OF THE CASE 


Appellant, Ben Paul Noble, a resident of the District of Columbia and a 
practicing attorney in this jurisdiction, brought this action against appellees, | 
- Columbia Broadcasting System, Inc., WTOP-TV, Inc., and Swift And Company, 
corporations doing business in the District of Columbia, By stipulation Wash- 
_ ington Post Company was substituted as a party defendant in place of WTOP-TV, 
Inc. (e.g. J.A. 29-30). 

The source of the facts in this statement of the case are derived from Appel- 
lant's verified Complaint For Injunctive. Relief and Damages (e.g. J.A. 3-11), | 
_ Exhibit "A" to plaintiff's Complaint (e.g. J. A. 13-15) affidavit of Ben Paul 
' Noble (e.g. J. A. 12-13), the Deposition of Ben Paul Noble (e.g. J. A. 36-93), 

and the following verified documents filed by the appellees: 

: Affidavit of Thomas K.. Fisher (e.g. J.A. 15-19), Affidavit of Thomas Jones, 
_ Program Director of WTOP-TV (e.g. J.A. 27-29), Affidavit of William C. Wines 
(e.g. J.A. 96-99), Affidavit of Harry Ommerle (e.g. J.A. 108-110), Affidavit 
of Laurence E. Richardson Jr. (e.g. J. A. 110-111), and affidavit of Perry B. 
| Leff (e.g. J.A. 111-112). 











For his action, appellant claims damages in amount of One Million Dollars 
($1, 000, 000. 00) based on a six (6) count complaint for Injunctive Relief and 


Damages (charging the appellees with plagiarism, breach of implied contract, 


infringement of common law copyright, breach of fiduciary relationship, unfair 
competition, and conspiracy) (e.g. J.A. 3-11). He also sought to enjoin the 
appellees from infringing his well known television program "Letter Of The 
Law" and asked the lower Court for a temporary restraining order and pre- 
liminary writ of injunction prohibiting appellees from broadcasting through any 
of their facilities the series of television programs known as "The Verdict Is 
Yours." (e.g. J.A. 11-13) 

The lower Court found that appellant did not make a showing of irreparable 
injury, that the continued programming of "The Verdict Is Yours" would mitigate 
in favor of appellant since there was an. adequate remedy at law in the form of 
damages, the relative equities, in light of the loss of revenue set forth by appel- 
lees, were in favor of appellees, not appellant. (e.g. J.A. 30-31) 

Condensing over 66 pages of the Joint Appendix to its barest essential ele- 
ments Appellant's claim, based on the facts in this record, can be summarized 
as follows: Sometime between the D.C. Bar Association year (1947-48) and the 
year 1949, Appellant created a particular series of courtroom dramas, formats, 
suitable for radio or television, consisting of a certain combination of sequential 
ideas that were reduced to concrete form, which were novel, original and useful, 
and ultimately became a series of television programs known. and produced local- 
ly as "The Letter Of The Law." He claims these were his own creation, that he 
owned this particular method or manner of presenting a courtroom drama, and 
as such, had proprietary interest or property right, capable of being owned and 
legally protectable. He further contended that he never permitted his television 
programs into general publication resulting in the public domain, but only ex- 
hibited his works for "limited" publication to the appellees or their agents with 
the expectation of compensation for any use beyond that contemplated in the initial 
exhibition. He claims that on/or about September 2nd, 1957, the Appellees pro- 
duced and broadcast a television program entitled "The Verdict Is Yours" which 
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is an exact duplicate (except for minor, insignificant changes) of appellant's 
work. He claims appellees had access to his work via the various fiduciary 
relationships appellant had with appellees, WTOP-TV, Inc., (Washington Post 
Company); that the latter, at various times, were in fact, appellant's agent 

for the sale and promotion of his television program to nation wide network. 
Appellant claims the production and broadcast of "The Verdict Is Yours" by © 
the appellees is, among other things, an infringement of his common law copy- 
right and as a result has destroyed his opportunity to market his original lite- 
rary property. (e.g. Complaint J.A. 3-11, Affidavit of Ben Paul Noble, J.A. 
12-13, and Deposition of Ben Paul Noble, J.A. 36-93) 

Specifically, the manner or method of producing a courtroom drama which 
appellant claims appellees copied in their program "The Verdict Is Yours" is 
the detailed format consisting of original spontaneous scripts, of simulated 

Court trials, with fictitious situations and characters, unrehearsed, with ex- 
temporaneous dialogue, set in an authentic and realistic courtroom scene, with 
actual judges presiding and practicing attorneys representing the litigants, with 


a jury selected from the studio audience which would render a verdict on the 


testimony adduced, and, with the viewers being requested to arrive at a conscien- 
tious verdict and compare same with the verdict of the jury in the studio and with 
a commentator, who would identify participants, explain complex situations, or 
legal technicalities, thereby giving the necessary break in the proceedings for 
advertising. The usefulness and tremendous advantage of this type format is in its 
‘economy utilizing a one set .studiolocationand actual judges and attorneys (e. g. 
Par. 3 Count I, J.A. 4-5). It should be noted that Appellant is not claiming 
appellees copied his scripts (the actual finished transcribed television program), 
but the method of production of the program format, which is of a evanescent 
nature. (e.g. Par. 3 CountIJ.A. 4-5 and Deposition J.A. 36-93). _ 

Appellees answered the complaint (e.g. J.A. 31-36) and filed a motion for 
summary judgment (e.g. J.A. 95-96) with supporting affidavits. 











Appellees admit, among other things, the production and broadcast of 
the television program "The Verdict Is Yours, " over the facilities of WTOP- 
TV (Washington Post Company) and CBS, Inc., network, but contend that the 
source of their program stems from a television program called "Cross Ques- 
tion" produced and broadcast by a one William C. Wines, of Chicago, in March 
or April, 1948 (e.g. J. A. 15-19 & 96-99) and that appellant's television program 
could not be original to him because. en had television before Washington, 
D. C. (e.g. J.A. 97). 

They contend further that appellant cannot have any protectable property 
right in a courtroom drama because all courtroom dramas are but moot court 
trials, belonging into the public domain having been utilized in all entertainment 
media before and after Mr.. Wines inaugural presentation in 1948. (e.g. J.A. 
98-99) 

The lower Court in ordering the summary judgment in favor of the appellees 
concluded as a matter of law that appellees television program does not infringe 
appellant's television program; that appellees did not breach any contract with 
appellant; that there was no fiduciary relationship existing between appellant and 
and appellees; that there was no unfair competition or conspiracy to appropriate 
any literary property of appellants. (e.g. J.A. 112-113) 


STATEMENT OF POINTS 


1. The lower Court erred in deciding as a matter of law that appellee's tele- 
vision program "The Verdict Is Yours" does not infringe appellant's common 
law copyright to the television program entitled -"Letter Of The Law." 





2. The lower Court erred in deciding as a matter of law that there was no 
fiduciary relationship existing between appellant and appellees, Columbia Broad- 
casting System, Inc., and the Washington Post Company, Inc. 


& 
3. . The lower Court erred in deciding as a matter of law that there was no un- 
fair competition to appellant by appellees producing and ee "The Verdict 
Is Yours." 


4. The lower Court erred in deciding as a matter of law that there was no 
- conspiracy on the part of appellees to misappropriate appellant's television 
program, "Letter Of The Law." | 


5. The lower Court erred in deciding as a matter of law that there was no 
breach of a contract, implied or otherwise, between appellant and appellees, 
for expected compensation in the production and broadcasting of appellants 
property rights in the program "Letter Of The Law. " 


6. The lower Court erred in deciding as a matter of law that the appellees 
did not misappropriate the pattern and expression of plaintiff's literary work 
in a television program known as "Letter Of The Law." 


7. The lower Court erred in deciding genuine issues of material facts properly 
triable by a jury. 


SUMMARY OF ARGUMENT 


The reasoning behind the lower Court's order for summary judgment in 
favor of the appellees is not clear because it did not make a finding as to the 
reasons for its ruling, but it is clear from the very order that all six counts 
- of appellant’s complaint fail because the record of the case as a whole showed 
no genuine issue of material fact to go to the jury. 

Appellant clearly has a recognizable property right in his literary work 
_ belonging peculiarly to him and not to the public domain, which property right, 

_ when infringed, as it was here, is the subject of a common law copyright infringe- 
ment suit. 

Whether appellees’ television program infringed appellant's literary work 
or copied, as the source for their program; the alleged third television program 
- coming out of Chicago is a genuine issue of material fact properly triable by a 


jury. 
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Whether the originator or author of the subj ect matter of this suit is the 
appellant or the alleged party in Chicago is a genuine issue of material fact 
properly triable by a jury. | 

Liberal construction and interpretation must be given to the appellant's 
opposing papers and less credence to the six supporting affidavits of the movant 
appellees which were submitted by persons having either a direct interest in or 
bias as to the outcome of this litigation. These six supporting affidavits should 
be subject to cross-examination especially in a case, such as this, involving 
delicate questions of law and a complicated and controversial factual situation. 

The only source of the evidence negating appellant's claim and supporting 
appellees’ contention, upon which the lower Court entered its order, is the 
opinion testimony of the six supporting affidavits of the movant appellees. 

The appellant had a protectable property right in his television programs 
involving courtroom dramas by virtue of his having created a new and original 
production, capable of being protected from infringement by common law copy- 
right, existing independent of copyright statute, and, that this property right 
was not in the television script per se, but in the method of production--the 
author's complete mental product, even though somewhat evanescent. | 

The question of originality of an author's alleged works is a proper jury 
question and the lower Court erred in deciding, ipso facto, that the party from 
' Chicago was the originator or author of the subject matter of this suit. 

Whether appellant had submitted his literary work for general publication | 
or "limited" publication should have been submitted to the jury. 


II 


The verified complaint was well pleaded and supported by appellant's affi- 
davit and deposition and should have been given a more favorable interpretation 
than . was obviously given by the lower Court. __ 
| The answer was responsive to the complaint, admitted some of the allega- 

tions giving credence to appellant's claim, but denied substantially all of the 
allegations and created genuine issues of material facts properly triable by a 


jury. 
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The lower Court was unduly harsh in construing appellant's deposition 
- too strictly and in favor of the appellees, especially on those matters upon 
which the examiner at the deposition elicited facts concerning transactions 
occuring over ten years ago. 

The District Court improperly ordered a summary judgment in favor of 
appellees. 


ARGUMENT 


The order of the Court below directing a summary judgment in favor of 
the appellees is clear as to the question whether the Record of the case as a 
whole shows genuine issues as to any material fact sufficient to go to the jury, 
but not so as to the second question whether the deposition of the appellant plus 
the supporting affidavits and documents filed by the appellees in support of their 
motion for summary judgment were sufficient to enable it to resolve, as a 
- matter of law, the genuine and material issues of fact created by appellant's 
six (6) count complaint for injunctive relief and damages and appellees’ answer. 


I 


THE DEPOSITION OF APPELLANT AND THE SUPPORTING AFFIDAVITS OF 
APPELLEES TO THEIR MOTION FOR SUMMARY JUDGMENT WERE INSUFFI- 


CIENT TO RESOLVE, AS A MATTER OF LAW, THE ISSUES CREATED BY 
THE VERIFIED COMPLAINT AND ANSWER 


a) The District Court Decision 


It is obvious that the lower Court concluded that there was not one single 


genuine issue as to any material fact properly triable by a jury; therefore, the 
_ second part of appellant’s argument will be directed toward illustrating to this 
Court that the lower Court erred and that there are genuine issues of material 


facts. 








The first part of this argument will necessarily have to be directed to what 


the appellant assumes the lower Court decided, in relation to the entire record, 
as a matter of law, when it concluded: 


- . asa matter of law that the defendant's 
television program "The Verdict Is Yours" does 
not infringe upon the television program produced 
by the plaintiff entitled "Letter Of The Law"; that 
the defendants did not breach any contract with 
plaintiff, implied or otherwise; that there was no 
fiduciary relationship existing between the plain- 
tiff and the defendants, or any of them; that the 
defendants did not unfairly compete with the 
plaintiff and at no time entered into any under- 
standing, agreement, or conspiracy to appropriate 
any property literary or otherwise, alleged to be- 
long to the plaintiff; and that the defendants are 
entitled to judgment as a matter of law. (e.g. 
J.A. 112-113) 


Namely, it is assumed for the purposes of this argument that the lower Court 


in its order decided, as a matter of law, the following further issues involved in 


these proceedings: 





(1) Appellant, Ben Paul Noble, had no proprietary or property interest 
in the television program known as "The Letter Of The Law" because 

all courtroom dramas are in the public domain and not capable of being 
infringed, or legally protectable. | 

(2) If in fact Appellant had a recognizable property right in his program, 
capable of being infringed and entitled to common law copyright protection, 
such will not be granted in the instant case because appellees have used 
as the source for their television program, the programs produced by 
William C. Wines of Chicago; that "The Verdict Is Yours" is not identical 
to appellant's television program "The Letter Of The Law", but identical 
to William C. Wines' program known by such names as "Cross Question" 
and "They Stand Accused”. 

(3) That appellant did not create an original, novel, concrete and useful 
format resulting in a television production because, as a matter of law, 
William C. Wines is the originator of this particular type program. 
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b) Applicable Summary Judgment Law 


The fundamental statutory law which enabled the lower Court to dispose 
of, summarily, the issues in these proceedings is Rule 56 of the Federal Rules 
of Civil Procedure, Title 28, U.S.C.A., following Section 723 (c), therefore, 
before demonstrating that this case involves such genuine issues as to any 
material fact, a discussion as to the proper judicial interpretation to be given 
Rule 56 is apropos, especially since appellant feels the lower Court failed to 


do so. 

The principles surrounding the application of the rule of summary judgment 
are too well known by the readers hereof to require detailed enunciation with 
quantitative authoritative backing, however, mentioning of a few to refresh past 
recollection, and to place appellant's contention in a most favorable light, is in 
order: 


"The courts are critical of papers presented by party moving for summary 


_ judgment but not of the opposing papers". (Emphasis Supplied) This was 
a statement made by the Honorable Wilbur K. Miller, Associate Justice of this 


Court in a case decided in this jurisdiction, thirteen (13) years ago, 1946. 

_ (page 22, Wittlin v. Giacalone, et al., 81 U.S. App. D. C. 20, 154 Fed (2) 

20) In this cited case the Court in reversing the District Court's Order, granting 
a summary judgment to plaintiff in an action for specific performance of a con- 

_ tract for the sale of certain realty had only the complaint and answer to consider 
~ in the motion proceeding but in reversing, gave more liberal construction to the 
answer--the opposing papers. 

So too, on this appeal more liberality should be allowed Mr. Noble's verified 
complaint with the appended Exhibit "A" (e.g. J. A. 3-11 & 13-15), his affidavit 
(e.g. J.A. 36-93), and his deposition (e.g. J. A. 36-93) in deciding the allowance 
of the disputed motion for summary judgment granted appellees by the Court be- 

low. 
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>» It is submitted that the lower Court placed too much credence on the six 

we (6) affidavits furnished by the moving party, the appellees, CBS, Inc. et al., 
and too little importance or emphasis on the papers of the opposing party, Mr 
Noble, in ordering the motion for summary judgment in favor of appellees. 

The appellees undertook to establish the absence of a triable issue by the 
affidavits of six (6) persons: Affiant Fisher, who is the Vice-President and 
General Attorney for appellee, CBS, Inc., (e.g. J.A. 15-19). Jones is the 

_ program director of WITOP-TV, the appellee, Washington Post Company, 
(e.g. J.A. 27-29). 

Wines, allegedly has commercial relations with appellee concerning his 
Chicago television programs, (e.g. J.A. 96-99). 

Ommerle is a vice-president in charge of television network programs 
for appellee, CBS, Inc. (e.g. J.-A. 108-110). | 

Richardson, Jr. is the General Executive, Broadcast Division of the setian 
Washington Post Company. (e.g. J.A. 110-111). 

‘Leff is associated with Frank Cooper Associates, alleged agency marketing 
Wines' Chicago television programs. (e.g. J.A. 111-112). 

Waiving the question whether the contents of these affidavits.can thus be 
proved, it would hardly seem that a conclusion based on a delicate question of 
law and on such a complicated and controversial factual situation should be ac- 
cepted from people with such an interest without opportunity to cross-examine. 

To summarize the features of the appellant's motion papers: 

1. The only evidence in support of appellees’ contention that the appellant 
has no proprietary interest in his television production because all courtroom 
dramas are like moot court proceedings, and in the public domain, is the 
opinion testimony of the six (6) persons. 

2. . The only evidence in support of appellees' contention that common law 
copyright protection is not available to appellant because the program they are . 
producing "The Verdict Is Yours" is not identical to appellant's "The Letter Of 
The Law", but identical to William C. Wines' Chicago program known by such 
names as "Cross Question” and "They Stand Accused" is the opinion testimony 
of the six (6) persons. 
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3. The only evidence in support of appellees’ contention that William C. 
Wines is the originator and sole author of the type program they produced on 
September 2, 1957 is the opinion testimony of the six (6) persons. 

Each of the "six persons" is either an officer of the appellee corporations 
and/or each has an interest in/or bias to the subject matter of this litigation. 
That such evidence must be treated with "kid gloves" is amply illustrated in 
Sartor v. Arkansas Gas Corp., 64S.Ct. 724, 327 U.S. 620, where the United 
States Supreme Court concluded the following: 


Summary Judgment under Rule 56 of the Rules of Civil 
Procedure should not have been granted defendant solely 
upon opinion affidavits of experts who either were offi- 
cers of defendant or whose interests with respect to the 
subject matter of the eta were similar ” that of 
the defendant. 


While in the instant case the lower Court may not have granted the summary 


judgment solely on the opinionated affidavits supplied by the appellees, neverthe- 


less, the information concerning another source for the material used in produc- 
ing "The Verdict Is Yours", that appellant's television program is but a moot 
court drama and Mr. Wines was the author of any first such program, comes 
from the appellees’ affidavits of Thomas K. Fisher, Thomas Jones, William C. 
Wines, Harry Ommerle, Lawrence ©. Richardson, Jr. and Perry B. Leff, to 
which no opportunity was given for cross-examination. In the cited Sartor v. 
Arkansas Gas Corp., case, the Supreme Court, in reversing the Fifth Circuit 
Court for affirming the District Court opinion which allowed defendants a sum- 
mary judgment in a suit to recover sums claimed to be due plaintiffs under an 
oil and gas lease, at page 627-629, made a big point out of the District Court 
relying too heavily on opinionated evidence furnished by parties in interest with- 
out submission of the evidence to a jury. | 

Thus, it appears both in the Circuit Court of Appeals for the District of 
Columbia and the Supreme Court of the United States, in deciding a case from 
_ the Fifth Circuit, that a high degree of liberality should be afforded the pleadings 
and papers of the party opposing the summary judgment. To reiterate, 
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it is appellant's contention that the lower Court in the instant case did the 
opposite by liberally construing the pleadings and papers of the appellees. 


c) Applicable Substantive Law 


The applicable law to common law copyright protection, the major issue 
involved in these proceedings, and in particular, directed to the issue, 

(1) Appellant, Ben Paul Noble, had no proprietary or property interest 
in the television program known as "The Letter Of The Law" because all court- 
room dramas are in the public domain and not capable of being infringed, or 
legally protectable, is the proposition found in Nichols v. Universal Pictures, 
Inc. , 45 Fed (2) 119 (2nd Cir. 1930) where the court concluded in defining 
protectable common law property rights: 


It is true that basic concepts or notions expressed 
in literary or artistic forms are free for all; it is 
only the particular method of expression of an idea 
that is protected from copying by others. 


Common law copyright comprehends every new and original product of 
mental labor embodied in writing or some other visible form which remains 
unpublished and which includes a combination of ideas evolved into a radio or 
television program. Stanley v. CBS, Inc., 35 Cal. 2nd 653, 221 P2d 73, (1950) 
and Patterson v. Century Productions, Inc., 93 F 2d 489, (2nd Cir. 1938) Cert. 
Denied 303 U.S. 655, 58 S.Ct. 759, 82 L. Ed. 1114, (1939) 

It is conceded that the basic idea of a courtroom drama and even Westerns, 
dramas of which present day TV is so replete, have been used a long time, but 
this does not preclude an author (producer) from creating a new method involving 
an old idea capable of the common law copyright protections, such as appellant 
contends he has done in these proceedings. 

The common law copyright protection exists independent of copyright 
statute (Title 17, U.S.C.A., Section 2 & 5, 61 Stat. 652, July 30, 1947, C 
391, Section 1). This is quite clear because no producer of a television show 
can obtain a statutory copyright giving him a monopoly over a certain type drama 
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containing special elements because of the U. S. Copyright Office requirement, 
17 U.S.C.A. Sec. 5, 61 Stat. 652 (1947), that such work be classified either as 
motion picture photoplay or as motion pictures other than a photoplay. This 
classification is impossible because a program of the nature of appellant's is 
usually produced only once with the script being the only evidence that the pro- 
gram was produced in the first instance, and the script not being the author's 
complete mental product, but mere evidence thereof. 

Appellant admitted readily in his deposition that the script of appellees 
television program was not the same as his (e.g. J.A. 81) but maintained 
steadfastly, both in Paragraph 3 Count I of his verified complaint, (e.g. J.A. 
4-5) and in the deposition that he owned the method of producing the program 
_ which was copied by the appellees in their broadcasting on September 2, 1957 
the program "The Verdict Is Yours". (e.g. J.A. 79-81) 

The further issue: (2) That appellant did not create an original, novel, 
concrete and useful format resulting in a television production because, as 
a matter of law, William C. Wines is the originator of this particular type 
program, can only be resolved fairly by submission to the jury, with the proper 
instructions as to the applicable law, namely, copyright protection is available 
only for works of original authorship; the work need not be something new or 
novel to the world; it is enough that it is original with its author. Sheldon v. 
Metro-Goldwyn Pictures Corp., 81 Fed. 2nd 49, (2nd, Cir. 1936) 

From the same case to illustrate originality, Judge Learned Hand's famous 
example might be recited. 


If some one who had never had any contact with the 
works of Keats were by some miracle to write the 
famous 'Ode On A Grecian Urn’ precisely as Keats 
had written it, the poem produced would be original 
with its author. Indeed as Judge Hand went on to say, 
the author could secure a valid copyright in his own . 
original~ writing, and nobody could copy it without 
becoming an infringer--although, of course,’ anyone 
could copy from the original by Keats because that 
has long been in the public domain. 
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Mr. Noble claims to never have heard of the Wines program, and that he 
was the first to produce a program such as he did (e. g. J.A. 68), and Mr. 
Wines claims to know nothing of Mr. Noble's television program--Query, 
Did the appellees in fact copy the Wines program by virtue of their alleged 
purchases through Cooper Associates or was the source of the "Verdict Is 
Yours", appellant's program "Letter Of The Law", which he claims was re- 
viewed and audited by appellees? (e.g. J.A. 75-76) This latter question 
among others, we contend had not been resolved, as a matter of law, by the 
order of summary judgment complained of. 


In addition to being the original literary work of its author, in the same 


sense of being his own creation and a protectable property right, the works 
must not be submitted for general publication as distinguished from "limited" 
publication. In the former the author's work though original, becomes con- 
sidered in the public domain, i.e., an abandonment of the copyright or a 
dedication of the same to the general public. Limited publication is a form 

of restricted enjoyment with the author still retaining his property right in the 
creation. (Harry P. Warner Radio & Television Law, (1949) Section 211 b, 
Common Law Property Rights, p. 1151 to 1159) 

Whether the disclosures of appellant's program methods, first to the 
people of the District of Columbia Bar Association, as early as the Bar Asso- 
ciation Year 1947-1948 (e.g. J. A. 40), then to people connected with the radio 
station, WWDC, as early as 1947-1948 (e.g. J.A. 42-50-52), and finally to 
Station WOIC, predecessor of WIOP-TV, The Washington Post Company, 
formerly owned partially by the appellee, CBS, Inc. (e.g. J.A. 18 & 110) 
constitute general publication, putting his methods (television programs) 
into the public domain or "limited" publication with reserved property rights 
appears to be a genuine issue of material fact properly triable by a jury giving 
the most favorable judicial construction to appellant's opposing papers to the 
summary judgment rather than liberally construing the "six persons" affidavits. 
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II 


REAL AND GENUINE ISSUES OF MATERIAL FACTS PROPERLY TRIABLE 
BY A JURY ARE INVOLVED IN THE PROCEEDINGS BELOW AND THE 
LOWER COURT ERRED IN DECIDING OTHERWISE 


a) The Complaint Is Well Pleaded And Supported 
By Appellant's Affidavit And Deposition 


Appellant's complaint is verified and sets forth six (6) counts showing how 
he has been grieved by the appellees' producing on September 2, 1957, the tele- 
vision show "The Verdict Is Yours". The allegations one (1) through sixteen 
(16) (e.g. J.A. 4-9) illustrate the salient facts upon which he predicates all of 
his counts having incorporated allegations 1-16 by reference to each count. 

These salient facts as alleged in the complaint and supported by appellant's 
affidavit and deposition are as follows: 

1. Plaintiff is a citizen of the United States and a resident of the District 
of Columbia, suing in his own right. (e.g. J.A. 4 & Deposition J.A. 37-40) 

2. The appellees are corporations doing business in the District of Colum- 
bia and are broadcasting a series of television programs called "The Verdict 
Is Yours", the subject matter of the suit. (e.g. J.A. 4) 

3. Prior to 1949 plaintiff conceived a novel, original and sequentional 
combination of ideas for use as a series of economical television programs, 
the detailed format consisting of. . . a particular method of producing 
courtroom dramas. (e.g. J.A. 4-5 & the following summary from the Deposi- 
tion) 

In answer to the questions as to when Mr. Noble 


conceived his allegedly novel, original and 
sequential combination of ideas for a series of 
radio or television programs his response was 

that he could not state it specifically without further 
reference to his files, but that it was during ... 
"the Bar Association's year running from the term 
of officers elected in '47 until 1948. . ."(J.A. 40) 
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at a time when he was doing a radio Round Table for 
the Public Information Committee of the Junior Bar 
Section of the District Bar Association and it was 
during this time that he discussed the idea with 
Lynette Wilson Thorpe, the program director of the 
Local Radio Station WJSV or WINX (e.g. J.A. 41) 
and Bryce Rea, chairman of the Public Information 
Committee, Junior Bar Section of the District Bar 
Association (e.g. JA. 42), and Ben Strauss, president 
of WWDC or his program director, Mr. Reed. (e.g. 
J.A. 42, 50, 51, 52) (Emphasis Supplied) 


That it is difficult to break down the elements of 
plaintiff's program and describe each in a material 
sense, (e.g. J.A. 80), but that he felt he owned 
the entire program, "Letter Of The Law", the 
method(s) as indicated, including that of extricating 
a verdict from the jury. (e.g. J.A. 81, 82, 83) 


4. Appellees, by presenting the program "The Verdict Is: Yours" on/or 
about September 2, 1957 over the CBS, Inc. network and its facilities have broad- 
cast a program identical to that originally conceived by appellant prior to 1949. 
(e.g. J.A. 4-5, and the following summary from the Deposition) 


Mr. Noble stated that-the defendant's program was 
nothing more than a refinement of his program, no 
change in script and method of script preparation. 
"And the development (referring to the disputed 
"The Verdict Is Yours") was a matter of refinement 
rather than change in the script, and the method of 
preparation. -(e.g. J.A. 63) 


Mr. Noble testified that his right of ownership did 
not extend to the showing of any courtroom drama, 
but that he claimed a right to the courtroom drama 
presented in a form where the dialogue is not written 
over in advance; such as that presented by CBS 

(The Verdict Is Yours) involving a spontaneous, un- 
rehearsed drama using judges and lawyers (e.g. 
J.A. 79)--that what this involved (and the identical 
element in the alleged CBS infringement) was the 
format, the matter of getting across the drama by 
extricating from each witness a necessary element 
in the final production of a trial sequence. (e.g. 
J.A. 79) Courtroom dramas involving extemporaneous, 
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spontaneous script production, improvisation with the 

type script used by the plaintiff, (e.g. J.A. 80)-- the 
achievement of realism and retained legal authenticity 
through the development of the script technique; that 

the use of judges, practicing attorneys, was not the 

major achievement, but the facile means to the ultimate 
accomplishment (e.g. J.A. 80) a spontaneous, unrehearsed 
economical courtroom drama. (e.g. J.A. 81) 


5. Appellant's work was reduced to concrete form and at various times, 
as early as 1947, and to various people, including the appellee, Washington 
Post Company, Inc., was submitted for "limited publication". (e.g. J.A. 6 
and the following summaries from the Deposition) 


Mr. Noble further testified that he conveyed these 
methods of producing his programs to various peoples 
. affiliated with the original television station WOIC 
--Hardesty, McMurry, Pappas and whoever else 
would be affiliated with WOIC, (e.g. J.A. 49) that the 
first disclosures were made concerning the use of his 
program method of courtroom drama for radio as early 
as 1947 (District Courtroom); the second disclosures 
were made concerning the same type program for tele- 
vision use the latter part of 1949. (e.g. J.A. 53) 


On questioning as to what date Mr. Noble first submitted 
a script for radio or television he replied that his 

first so called script was written sometime between 
November, 1949 and April, 1950, that this consisted 

of the rehearsal of a first program called "State 

versus Willie Gray" at the behest of either Mr. Hardesty 
or Mr. McMurray, then either manager or program 
director of WOIC television, that the program was 
actually produced on WOIC the latter part of May or 
early June, 1950. (e.g. J.A. 43-45; 52) 


Mr. Noble testified that he produced over sixty (60) 
programs of the type referred to on television 

(e.g. J.A. 54), and was paid a producer's fee by | 
WTOP TV (the successor of WOIC-TV) varying from 
$25. 00 to $150. 00 per week. (e.g. J.A. 55) 


6. Appellant had orally contracted with appellee, The Washington Post 
- Company, for the production of his work, (e.g. J. A. 6) and later by written 
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contract (e.g. Exhibit "A", J.A. 13-15) thus, alleging the availability of his 
material to the appellees and the ee by appellees of a property right 
to appellant in his work. 


Mr. Noble testified that he produced over sixty (60) 
programs of the type referred to on television (e.g. 
J.A. 54) and was paid a producer's fee by WTOP-TV 
(the successor of WOIC-TV) varying from $25.00 to 
$150.00 per week. (e.g. J.A. 55) 


Mr. Noble had been regarded as the owner and producer 
of his programs by the defendant, WIOP-TV, who in- 
sisted on a written contract indemnifying them against 
any lawsuit (e.g. J.A. 86) that WIOP-TV had actually 
entered into negotiations concerning the program with 

a large agency in St. Louis and also advised Mr. Noble 
to make the program available to various advertising 
agencies. (e.g. J.A. 86) 


Mr. Noble had 10 or more times threatened (offered) 
to take his TV program off the defendant, WITOP-TV 
station having conveyed his throught to the then 
president of WITOP-TV, John Hayes, also regarded 
by Mr. Noble then, as the vice-president. of CBS; 
that no question was raised by the latter as to Mr. 
Noble's right to take the program off the air. (e.g. 
J.A. 87) 


7. The fiduciary relationship between the scavica and appellees and the 
latters' representations as agent for appellant in promoting his local program 
to nation-wide network was aptly alleged. (e.g. J.A. 7 and summaries from 
the Deposition) 

' Examiner referring to paragraph 8 Count I of the 
Complaint (allegation that defendant WTOP-TV, 
Inc., acted as agent of plaintiff in the presentation 
of the "Letter Of The Law" over defendant CBS 
network, as a network program) and asking who 
the officers and employees of defendant WITOP- 
TV, Mr. Noble replied; John Hayes, Lloyd 
Dennis and Cody Pfansteihl (e.g. J. A. 75), and 


that in fact his program had been cabled to New 
York at the instance of these persons, for review 
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by the CBS programming and editing board, that 

he was informed by Mr. Hayes at the end of a con- 
tract period, or financial discussion, that CBS was 
going to reconsider taking on the local program as a 
network series. (e.g. J.A. 75-76) 


Mr. Noble offered his program for sale to each and 
every network, including CBS, by letter (e.g. J.A. 
80), copies of which plaintiff has and can produce. 
(e.g, J.A. 84) 


That while no direct promises were made to Mr. Noble 
by Mr. Hayes, that his program would be actually picked 
up by the CBS network, but Mr. Noble was led to believe 
by the defendant, WTOP-TV, Inc., that they were in 
fact, working for him, as agents, in arranging to have 
the program picked up by CBS, all in consideration of 
Mr. Noble maintaining the program on a local basis. 
(e.g. J.A. 91) 


8. That the appellees had in fact, reviewed and audited appellant's works 
and thus indicating the availability for copying. (e.g. J.A. 7, and summary 
from the Deposition) 


Mr. Noble had a direct conversation with Mr. Paley, 
program director of CBS, about one year after his 
original TV production; that Mr. Paley confirmed that 
WTOP-TV had transmitted 'The Letter Of The Law" 
to CBS, that it had been reviewed, but that because 
of commitments, CBS could not consider taking the 
program on until a later date; (e.g. J.A. 77-78) 

that Mr. Noble had correspondence in his files from 
Mr. Paley and others of CBS relating to the network 
presentation of his program. (e.g. J.A. 78), see 
also, (e.g. J.A. 84-85) 


9. Appellant at no time abandoned’ his proprietary interest in and to 
_ his words as evidenced by his attempts to sell his program. (e.g. J.A. 8 
and summary from the Deposition) 


Mr. Noble offered his program for sale to each and 
every network including CBS, by letter (e.g. J.A. 
80) copies of which plaintiff has and can produce. 


10. That by producing the television show identical to his, appellees have 
deprived appellant of his literary market. (e.g. J.A. 8) 
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Outlined briefly, the appellant in his complaint is asking the Court for 
One Million Dollars ($1, 000, 000. 00) damages, because the appellees have 
copied his works by broadcasting "The Verdict Is Yours" a a aii identical 
to his--that in so doing, they have: 
I. Conspired to and did misappropriate the pattern and expression of 
his work, 
Il. Infringed and misappropriated the pattern and expression of his work, 
Ill. Breached an implied contract existing between appellant and appellees, 
IV. Infringed his common law copyright in and to his original literary 
property. 
Breached a fiduciary relationship existing between sepeliast and 
appellee, Washington Post Company, Inc. , having had an express 
agreement with the latter that compensation was expected for any 
production of his work, 

- Knowingly and wrongfully pirated, misappropriated his literary 
material, format, scenario, production, radio and television mar- 
ket, script continuity, and good will -- resulting in unfair competi- 
tion. ; «GZ 

Thus, it is evidence that the Deposition of Ben Paul Noble, and his Sup- 
porting Affidavit, strengthen the allegations in his six (6) Count verified 
complaint, especially so when giving the supporting material its most favorable 
interpretation, as the nature of summary judgment law requires. Snyder v.-° 
Hillegeist, C.A. 1957, 100 U.S. App. D. C. 368, 246 F2d 649. But, it must 
be kept in mind that the deposition is by no means all the evidence available to 
the plaintiff in making out a prima facie case. . Also, that the questions pro- 


pounded in the deposition were those of the appellees, and not appellant's counsel 


on direct examination at trial. 








22° 


b) The Answer Fairly Sets Up Material Issues 
Properly Triable By A Jury 


Appellees answer admitted the following: 
1. That they were corporations doing business in the District of Columbia 


and connected with the subject matter of this suit, (e.g. J.A. 31) 

And broadcasting a series of television programs entitled "The Verdict 
Is Yours" over the local facilities of appellee, Washington Post Company, 
Inc., and CBS, Inc., networks, (e.g. J.A. 31) 

That appellant broadcast on July 25, 1950 his television program over the 
facilities of WOIC-TV, (which later became WTOP-TV, now Washington 
Post Co., Inc.) at least six (6) times up to then, (e.g. J.A. 32) 

Later appellant produced his program’from June 17, 1952 to October 
1953 over appellee, Washington Post Co., Inc., facilities under an oral 
contract and then later on June 17, 1953 under a written contract, (e.g. 
J.A. 32) 

And that appellant had close relationships concerning the production of 
his television program with WTOP-TV, Inc., now appellee, Washington 
Post Co., Inc., and that the latter made certain efforts to promote appel- 
lant's program to a network status at appellant's request, (e.g. J.A. 33) 
Further that one or more of the employees of appellee, CBS, Inc. had 
seen a telecast of appellant's program, (e.g. J.A. 33) 

Appellant, at various times, offered to sell his television program to 
others, including appellee, CBS, Inc., and had written to them to the 
effect. (e.g. J.A. 34) 


Appellees denied the remaining allegations of appellant's complaint, that is, 
they denied the following: 


dis 


_ That appellant is a citizen of the United States and a resident of the Dis- 


trict of Columbia, (e.g. J.A. par. 2, 31) 


That prior to the year 1949, appellant conceived a novel, original and 


sequential combination of ideas for use as a series of economical tele- 
vision programs, the format as described in the complaint, (e.g.. par. 4, 
J.A. 32) 
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- 


3. That the format of their. television program "The Verdict Is Yours" 
is identical to the format conceived by appellant prior to 1949, (e.g. 
Par. 5J.A. 32) | 

4. That WOIC-TV or WIOP-TV ever became a subsidiary of CBS, Inc., 
and that WTOP, Inc. (The Washington Post Co., Inc.,) was appellant's - 
agent in the promoting of the latter's television program, 

9. That WTOP, Inc., (The Washington Post Co.) led appellant to believe 
that if he continued producing his program on WTOP, Inc., they 
(WTOP, Inc.) could get his program on a CBS network series, (e.g. 
pars. 11 & 13, J.A. 33) 

6. That appellant's television program was reviewed and audited by officers 
and agents of appellee, CBS, Inc., and that they were fully aware of the 
existence and details of appellant’s proprietary interest in the alleged 
concrete format, (e.g. par. 12, J.A. 33) 

7. That appellant apprised them of his ownership of the television format 
described above, which became known as "Letter Of The Law" and that 
appellant had not abandoned his proprietary interest in his program. | 
(e.g. par. 15&16J.A. 34), and 

8. . Specifically, all of the six (6) counts of appellant's complaint, and last, 
That appellant has been damaged and that his literary market has been 
destroyed. (e.g. pars. 17-27 J:.A. 34-35) 

Admitting the truth of all the matters well'pleaded by the appellant, drawing 
liberal inferences and constructions from the matters stated in his deposition 
supporting his allegations, taking those matters in the affidavits of the appellees 
and those things stated in the deposition which tend to weaken appellant's case 
(such as his uncertainty as to dates over ten (10) years ago, the precise manner 
in which the allegedly infringed program is identical to his work, the exact deal- 
ings with appellees concerning the production of his program), still it can be 
discernible that there are genuine issues of material facts which, in the interest 
of true justice, should be submitted to the jury. 
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At the stage of the proceedings below, it should not be incumbent on the part 
of the plaintiff to present a preponderence of evidence to make a prima facie case 
--the proper time appears to be at the close of the defendants’ case, at which time 
the plaintiff would be able to produce the scripts of all the television programs | 
involved, which are but evidence of subject matter of this suit, and permit the 
Court and the jury to determine what property rights, if any, have been invaded. 


CONCLUSION 


It is respectfully submitted that the ends of justice require a reversal of the 
summary judgment for a complete trial by the jury as to all issues. 


Respectfully submitted, 


ARTHUR E. NEUMAN 
407 Pennsylvania Building 
Washington 4, D. C. 
. Attorney For Appellant 
Of Counsel: 
NOBLE, NEUMAN & MOYLE. 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 787 


BEN PAUL NOBLE, 
Appellant, 
v. 


COLUMBIA BROADCASTING SYSTEM, 
a corporation, et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 





CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Proceedings 


Complaint, appearance. 


Motion for Temporary Restraining Order and Injunc- 
tion; P&A; Affidavit; Fiat, "Let the motion for tem- 
porary restraining order be heard on Monday, Sep- 
tember 30, 1957 at 10 a.m." - Pine, J. 9-26-57 


Exhibit to complaint 
Affidavit of Thomas K. Fisher; Exhibits A, B,C 
Affidavit of Thomas Jones; c/s 9-30-57 


Stipulation substituting Washington Post Company for 
deft. WTOP, Inc. Service acknowledged by deft. 
Washington Post Company. (fiat) 


Amendment to complt. by plf.; Jury demand by plf.; 
c/s 9-30-57 


Order denying motion for temporary restraining 
order . (N) 


Answer of deft. to complaint; c/m 10-15-57; Appear- 
ance of Percy A. Shay 


Calendared 


Deposition of pltf. 1-6-58, Vol. I, pp. 1-24; Filed 
Deposition of pltf. 1-7-58; Vol. I, pp. 25-101 Filed 
Called McGuire, J. 


Motion of pltf. to place case on ready calendar; 
c/m 7-12-58; Exhibit A M.C. 


Motion of defts. for Summary Judgment; c/mailing, 
D&A; c/m 7-28-58 


Affidavit of Ben Paul Noble 7-28-58 


Order denying motion to calendar; directing the defts. 

motion for summary judgment be set for the first 

available date in September 1958; that should the pltf. 

prevail after hearing on said motion the Assignment 

Commissioner is directed to fix an early date for 

trial. McLaughlin, J.(N) 
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Proceedings 


Opposition of pltf. to motion for summary judgment; 
c/m 9-2-58 


Affidavit of Harry Ommerle 
Affidavit of Laurence E. Richardson, Jr. 
Affidavit of Perry B. Leff 


Moti on of deft. for summary judgment argued and 
submitted. (Rep't by David Spatzer) 


Order granting defts. motion for summary judgment; 
dismissing complt. on merits, with costs (N) 


Notice of appeal by pltf., copies mailed to Percy A. 
Shay, Sidney Wilner & James H. McGlothin; 
Deposit by Noble, $5.00 


[Filed Sep. 26, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


BEN PAUL NOBLE ) 
Warner Building 
Washington, D.. C. ) 


Plaintiff ) 

vs. 

COLUMBIA BROADCASTING SYSTEM ) 
A corporation, 

c/o Joseph H. Ream 

1735 DeSales Street, N.. W. 

Washington, D.. C. 


CIVIL ACTION 
NO. 


and 


) 

) 

) 

WTOP, INC. ) 

A corporation, 

Broadcast House ) 
40th and Brandywine Streets, N.. W. 

_ Washington, D.. C. ) 

) 

) 


and 


SWIFT AND COMPANY, 








1431 Okie Street, N.. E. 


4 
A corporat ion, ) 
- Washington, D. C ) 

) 


_ - Defendants 
COMPLAINT FOR INJUNCTIVE RELIEF AND Daas 
P rism, Breac p on 


Infringement of Common Law Conerioke 
Breach of Fiduciary Relationship, Unfair 
_ Competition, and Conspiracy. ) 


COUNT I. 

1. Plaintiff is a citizen of the United States and a resident of the District 
of Columbia; he brings this action in his own right, and the amount in contro- 
versy is in excess of Three Thousand Dollars ($3, 000. 00), exclusive of interest 
and costs. 

2. The defendant, Columbia Broadcasting System, hereinafter referred 
to as CBS, is an incorporated radio and television broadcasting network, doing 
business as such in the District of Columbia at all times herein material; that 
the defendant WTOP, Inc., is a corporation doing business in the District of 
Columbia as a radio and television broadcasting station, doing business as such 
in the District of Columbia at all times herein material; that defendant, Swift 
and Co., is a corporation material herein as the commercial sponsor of a series 
cf television programs, to-wit, "The Verdict Is Yours, " now being broadcast 
daily in the District of Columbia through the facilities of defendant television 
station, WTOP, Inc., and defendant television network, CBS, which television 
program is the subject of this complaint, which complaint will be amended to 
include other commercial sponsors as they become known. 

3. That prior to the year 1949, plaintiff conceived a novel, original and 
sequential combination of ideas for use as a series of economical television pro- 
grams, the detailed format consisting of: 

| (a) original spontaneous scripts, 
(b) of simulated court trials, 


(c) with fictitious situations and characters, 
(d) unrehearsed, with extemporaneous dialogue, 
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(e) set in an authentic and realistic courtroom scene 

(f) with actual judges presiding 

(g) and practicing attorneys representing the litigants 

(h) with a jury selected from the studio audience 

(i) which would render a verdict on the testimony adduced, 

(j) and, with the viewers being requested to arrive at a conscientious 
verdict and compare same with the verdict of the jury in the stu- 
dio, and 

(k) with a commentator who would identify participants, explain com- 
plex situations, or legal technicalities, thereby giving the neces- 
sary break in the proceedings for advertising; 

that the usefulness and tremendous advantage of the above format lies in its extremely 
economical productioncosts using a one set studio location and actual judges and 
attorneys. 

4. That on or about September 2, 1957, defendants CBS and WTOP, Inc., 
broadcast the first of a series of one-half hour television programs entitled "The 
Verdict is Yours"; that the format of said program is identical to that conceived 
and reduced to concrete form by plaintiff in 1949, except for minor insignificant 
changes; the identical nature of defendants' series of programs is clearly indicated 


by defendants' advertisements and trade reviews of said series quoted below: 


- "Today watch an unrehearsed trial in which professional lawyers cross- 
examine witnesses and argue their cases, with the audience acting as the 
jury, featuring Jim McKay as commentator. Monday through Friday at 
3:30 P. M. on WTOP-TV, Channel 9, live on CBS Television. "THE 
VERDICT IS YOURS." Washington Post and Times Herald, September 
18, 1957. 

" * * * simulated court trials, presided over by actual judges and with 
practicing attorneys representing the litigants in each case; the programs 
will be unrehearsed and the testimony of witnesses and the argument by 
counsel will be extemporaneous. * * * The jury selected from the studio 
audience will hear the testimony and render a verdict." 

TV Guide, September 2, 1957. 

"There's also a plus value in terms of the show's production set-up. 
Virtually all the action is set in a simulated courtroom, with the studio 
audience comprising spectators and jury (who afterwards vote a verdict). 
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The attorneys in the telecast and the judge are real-life barristers, only 
the witnesses and plaintiffs and defendants are actors, and the entire show 
progresses along on an ad lib basis, with the cast groomed in the particu- 
lars of the case but without actual speaking lines. 


"Added element is the presence of Jim McKay, CBS newsman and sports- 
caster, as a sort of narrator, dressed in the role of a reporter who 'mon- 
itors’ the trial from a ‘press room' and who cuts in the station break and 
commercials during the 'recesses' in the trial. "': - 

Variety, September 4, 1957. 


5. That the above-detailed original format for a series of television programs 
(Paragraph 3) was reduced to concrete form when it was presented by plaintiff 
to WOIC-TV, Inc., (the predecessor of defendant WTOP, Inc.) during the year 
1949; that plaintiff subsequently contracted with said WOIC-TV, Inc., to present 
and produce the above-described concrete program format; and plaintiff did 
present and produce the above-described series of programs weekly for a period 
of thirteen (13) weeks, during which time said WOIC-TV, Inc., became a subsid- 
iary of defendant, CBS, and the name of the television station was changed to 
WTOP-TYV; that for the latter portion of the original 13-week contract. period, 
plaintiff's program was broadcast from television station WTOP-TV. 

6. That plaintiff was contacted by the officers of defendant WTOP, Inc., 
early in the year 1952 with a view toward resuming the production of his program, . 
and plaintiff and defendant, WTOP, Inc., contracted for the production of said 
program on a weekly basis; that beginning with the program on June 17, 1952, . 
the plaintiff produced a series of programs weekly for defendant, WTOP, Inc., 
which broadcast same locally each week until May 8, 1953, at which time the 
president of defendant, WTOP, Inc., insisted upon reducing their oral contract 
to a written agreement for the protection of the defendant, WTOP, Inc.; that 
plaintiff's series, now known as "Letter of the Law, '"' had, at or about that time, 
achieved the highest audience rating (percentage of total viewers) of any locally 
produced show. 

7. That after extensive negotiations, said written agreement dated May 8, 
1953, attached hereto as Exhibit 1, enlarged the previous oral contract to include 
provisions protecting defendant, WTOP, Inc., from plaintiff's presenting said 
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“ts program over any other local outlet for a period of six months after termination. 
8. Beginning with the program May 10, 1953, the plaintiff continued to 
produce the above-detailed program under the terms of the written agreement 
dated May 8, 1953, until defendant, WTOP, Inc., in the exercise of its option, 
| cancelled said contract as of October 4, 1953. 
a 9. That plaintiff and the officers and employees of defendant, WTOP, Inc., 
enjoyed a friendly and confidential relationship throughout their association 
* based on said defendant's expressed interest and efforts to obtain recognition 
by defendant network, CBS, of plaintiff's program format for network presen- 
tation; that defendant, WTOP, Inc., through its officers and employees held 
out to plaintiff as the principal consideration for his renewal of contracts and 
continued local production of said programs that they were assiduously endeav- 
oring as plaintiff's agents to interest defendant network, CBS, in presenting 
plaintiff's program as a network series. 
» 10. That on several occasions when plaintiff indicated his inclination to 
terminate his contract, defendant, WTOP, Inc., through its officers and em- 
ployees, assured plaintiff that through its efforts in his behalf there was an ex- 
cellent possibility of obtaining Network presentation, the accomplishment of 
which, they asserted, would more than amply compensate plaintiff's lack of 
remuneration for his work, efforts and literary accomplishments in presenting and 
producing his highly-received series of programs. 

11. That plaintiff's program was cabled to New York City by the defendant, 
ig WTOP, Inc., on more than one occasion for review and consideration by defend- 
ant network, CBS; that said program was viewed and audited by officers and 
agents of defendant network, CBS, both in the District of Columbia and New York 
City, and that defendant network, CBS, was fully aware of the existence and 
details of plaintiff's proprietary interest in said concrete format. 

12. That during the seventy-three (73) consecutive weeks that plaintiff pro- 
duced and presented his program for defendant, WTOP, Inc., the audience ratings 
* increased rapidly until they achieved the highest rating of any locally produced 

program; that partially as a result of these ratings, defendant, WTOP, Inc., increased 
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plaintiff's remuneration and assured him of their continuing perseverance toward . 
obtaining network presentation; that in all of plaintiff's negotiations, defendant, 
WTOP, Inc., through its officers, managed to persuade and convince plaintiff 
that his active production of the show locally would enhance plaintiff's ultimate 
objective of obtaining network sponsorship. 

13. That plaintiff at all times fully performed all terms of his oral and written 
contracts with defendant, WTOP, Inc. | 

14. Plaintiff, fromthe beginning of his negotiations with WOIC-TV, Inc., 
left no room for doubt in the minds of those officers of any of the corporations, 
including CBS network, that he considered himself the owner of a combination 
of sequential ideas, novel and useful, and that at no time could any of the said 
officers have thought that the plaintiff had abandoned his proprietary interest in 
the series format which became known as "Letter of the Law." | 

15. That at no time has plaintiff indicated any abandonment of his proprie- 
tary interest but has persevered in his efforts to sell same to the present date, 
having offered it for sale to each and every network, including defendant, CBS, 
at least once a year since 1953 and by negotiating with various advertising agen- 
cies and local television stations throughout the country, including WNBR-TV, 
Jacksonville, Florida, a facility of defendant, CBS, and owned by the same owners 
that control the management and operation of defendant, WTOP, Inc. 

16. That defendants, and each of them, conspired to and did misappropriate 
the pattern and expression of plaintiff's work after having obtained access to 
same throtigh defendants’ confidential and fiduciary relationship with plaintiff, 
thereby causing plaintiff great damage and irreparable injury, and destroying 
plaintiff's opportunity to market his original literary property. 

COUNT I 

1. Plaintiff incorporates by reference all of the allegations contained in 
Count I of this complaint, and prays that they be read as a part hereof. 

2. That defendants, by broadcasting the above-detailed series of programs, 
substantially identical to plaintiff's original concrete format, have infringed 
and misappropriated the pattern and expression of plaintiff's novel and sequential . 
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combination of ideas to which defendants had unlimited access because of the 
confidential and fiduciary relationship existing between defendant, WTOP, Inc., 
and plaintiff, and the commercial relationship existing between defendants 
WTOP, Inc., CBS and Swift and Company, thereby causing plaintiff great damage 
and irreparable injury, and destroying plaintiff's opportunity to market his 
original literary property. 

COUNT III. 

1. Plaintiff incorporates by reference all of the allegations contained in 
Count I of this complaint, and prays that they be read as a part hereof. 

2. The defendants, and each of them, are presently broadcasting daily a 
series of programs, the details of which are identical with those of plaintiff's 
concrete format which was disclosed to defendants in concrete form on the ex- 
press provision that compensation was expected for any use of said property, 
thereby breaching the implied contract existing between plaintiff and defendants, 
and causing plaintiff great damage and irreparable injury, and destroying plain- 
tiff's opportunity to market his original literary property. 

COUNT IV. 

1. Plaintiff incorporates by reference all of the allegations contained in 
Count I of the complaint, and prays that they be read as a part hereof. 

2. The defendants, and each of them, are presently broadcasting daily a 
series of programs, the details of which are identical with those of plaintiff's 
format which was disclosed to defendants in concrete form on the express pro- 
vision that compensation was expected for any use of said property, thereby 
infringing plaintiff's common law copyright in and to plaintiff's original literary 
property to which defendants at all times had unlimited access because of the 
fiduciary relationship existing between defendant, WTOP, Inc., and plaintiff, 
and the commercial relationship existing between the defendants, CBS, WTOP, 
Inc. , and Swift and Company, thereby causing plaintiff great damage and irrep- 
arable injury, and destroying plaintiff's opportunity to market his original 
literary property. 





10 
COUNT V. 

1. Plaintiff incorporates by reference all of the allegations contained in 
Count I of this complaint, and prays that they be read as a part hereof. 

2. The defendants, and each of them, are presently broadcasting daily 
a series of programs, the details of which are identical with those of plaintiff's 
format which was disclosed to defendants in concrete form on the express pro- 
vision that compensation was expected for any use of said property, thereby 
preaching the fiduciary relationship existing between plaintiff and defendant, 
WTOP, Inc., and causing plaintiff great damage and irreparable injury, and 
destroying plaintiff's opportunity to market his property. 

COUNT VI. 

1. Plaintiff incorporates by reference all of the allegations contained in 
Count I of this complaint, and prays that they be read as a part hereof. 

2. That defendants knowingly and wrongfully have pirated and misappro- 
priated plaintiff's literary material, format, scenario, production, radio and 
television market, and script continuity, and that defendants’ program capitalized 
on the good will built up by the high quality production of plaintiff's series known 
as "Letter of the Law," and that this unfair competition has caused and is causing 
plaintiff great damage and irreparable injury, and destroying plaintiff's opportunity 
to market his property. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That defendants be enjoined forthwith from broadcasting the program 
known as "The Verdict Is Yours." 

2. That defendants be ordered to render an accounting to the Court of the 
gross revenue and profits derived from their production and presentation of the 





series known as "The Verdict Is Yours." 
3. That judgment be granted against the defendants for all profits obtained 
4 
by their production and presentation of the series known as "The Verdict is Yours. " , 


4. That judgment for damages be granted against each defendant in the ' 
amount of One Million Dollars ($1, 000, 000), plus interest, costs, and attorneys' fees, 
5. For such other and further relief. as to the Court may seem just and ¥ 

2 


proper. 
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/s/ BEN PAUL NOBLE 
Plaintiff 


/s/ HUGH J. McGEE 

Attorney for Plaintiff 

416 5th Street, N.. W. 
. Washington 1, D..C. 


. DISTRICT OF COLUMBIA, ss: 

Ben Paul Noble, being first duly sworn on oath, deposes and says that he 
has read the foregoing Complaint by him subscribed and knows the contents 
thereof; that the matters and things therein stated are true to the best of his 
knowledge, information and belief. 

/s/ BEN PAUL NOBLE 

Subscribed and sworn to before me this 26th day of Sept., 1957, 

HARRY M. HULL, Clerk 
By /s/ RITA E.. VLORYLAND 
Deputy Clerk 


[Filed September 26, 1957] 


MOTION FOR TEMPORARY RESTRAINING ORDER 
AND INJUNCTION | 


Comes now the plaintiff, Ben Paul Noble, by his attorney, Hugh J. McGee, ° 
and moves this Honorable Court for an order granting a temporary restraining 
order and preliminary writ of an injunction against the defendants,. Columbia 
Broadcasting System, and WTOP, Inc., their officers and agents from broad- 
casting through any of their facilities the series of programs known as "The 
Verdict Is Yours" upon the grounds and in accordance with the prayers as set 
forth in the Verified Complaint and the Affidavit of Ben Paul Noble filed herein 
and made a part hereof. 


/s/ HUGH J. McGee 
Attorney for Plaintiff 
416 5th Street, N.. W. 
Washington 1, D.C. 
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POINTS AND AUTHORITIES 
Rule 65, Federal Rules of Civil Procedure. 


Hamilton National Bank v. Belt, 108 F. Supp. 689, affirmed 
210 F. 2d 706, 93 U..S. App. D.. C. 168. 


Cole v. Phillips H. Lord, Inc., 262 App. Div. 116, 120 
28 N. Y.. S. 2d 404, 409 


Stanley v. Columbia Broadcasting System, 35 Cal. 2d, 
— 653, 221 P. 2d 73 


[Filed September 26, 1957] AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: . 

I, Ben Paul Noble, being first duly sworn on oath according to law, depose 
and say: 

1. That Iam the same Ben Paul Noble who is the Plaintiff in the above- 
entitled cause of action. | 

2. That I, Ben Paul Noble, prior to 1949, conceived an original, unique 
and novel combination of ideas for the presentation of an economical series of 
television programs; that this original concept was reduced to a concrete for- 
mat known as "Letter of the Law" and ultimately presented and produced by 
plaintiff for the defendants, WTOP, Inc., and CBS, for compensation beginning 
in 1950. 

3. That defendants have infringed my common law copyright in and to the 
certain original and sequential combination of ideas known as "Letter of the Law" 

_ by their presentation of a series of programs broadcast daily (five days a week) 

under the trade name of "The Verdict Is Yours"; and that defendants are presently 
broadcasting daily said series through the facilities of defendant network, CBS, 
over television station, WIOP-TV, and an unknown number of television stations 
throughout the country. | 

4. That the continued infringement is and will continue to cause me great 
and irreparable injury for which I have no adequate remedy at law, destroying 


the market for my valuable literary property. 
5. That defendants’ continued broadcasts of the aforementioned series, 
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"The Verdict Is Yours, " are breaching daily the implied contract existing 
between plaintiff and defendants, CBS, and WTOP, Inc.; and that I have at no 
time in any way abandoned my property right to said concrete format, or at any 
time inferred that defendants might produce same without compensation therefor. 

6. That by defendants' inferior literary presentation of my original combin- 
ation of ideas, they are substantially destroying the value of my property. 

7. That such broadcasting of my concrete combination of ideas after the 
representations of defendant, WTOP, Inc., to the effect that they were acting 
in my behalf to obtain network presentation for my said series, "Letter of the 
Law, " is a breach of the fiduciary relationship existing between plaintiff and 
defendants, CBS, and WTOP, Inc. | 

8. That I have a capital investment in the series known as "Letter of the 
Law" consisting of approximately three years of literary effort in conceiving and 
perfecting said format. 

9. That this affidavit is made in good faith and in support of my application 
for a temporary restraining order and an injunction calculated to remedy the 
above-described situation. . 

/s/ BEN PAUL NOBLE 

Subscribed and sworn to before me this 26th day of September, 1957. 

| HARRY M. HULL, Clerk 


By /s/ RITA E.. VLORYLAND 
Deputy Clerk 


/s/ HUGH J. McGEE 
Attorney for Plaintiff 
416 5th St., N.. W. 
Washington 1, D.C. 


[Filed September 27, 1957] 
EXHIBIT A TO PLAINTIFF'S COMPLAINT 
May 8, 1953 


Mr. Ben Paul Noble 
1025 Connecticut Avenue 
Washington, D..C. 





14 
Dear Ben: 

The following will set forth our mutual understanding for the broadcast 
of the television program, "Letter of the Law". If this agreement is satis- 
factory to you, will you please indicate your acceptance by signing in the spaces 
provided. 

1. You agreeto produce at your cost and expense, (with the exception of 
announcing and directing talent and any sets, scenery, props, or art work) the 
television program, ''Letter of the Law", to be broadcast weekly, exclusively 
on Television Station WTOP-TV for the payments specified below, at such 
time as may be designed by us. 


2. Commencing with the program to be broadcast May 10, 1953 for a 


period of 21 weeks, WTOP agrees to pay you for producing the program, "Let- 
ter of the Law", $125.00 per program for so long as it shall be broadcast on a 
sustaining or participating basis; and thereafter the sum of $150.00 per program 
for so long as it shall be broadcast on a sustaining or participating basis for a 
period of 52 weeks, ending October 3, 1954. If during the term of this agree- 
ment the program, "Letter of the Law", is commercially sponsored in its en- 
tirety, WTOP agrees to pay you the sum of $200.00 per program. 

3. You warrant that the program, "Letter of the Law," is your own idea 
and creation, and will not violate the right of privacy of, or constitute a libel 
or slander against, or violate any rights of any person, firm, or corpor ation. 

4. You will at all times indemnify and hold harmless WTOP, the sponsors, 
if any, the advertising agencies, if any, from and against all claims, damages, 
liabilities, costs and expenses, including counsel fees, arising out of the use 
of materials furnished by you hereunder, or arising out of any breach by you 
of warranty or agreement made herein. 

5. Either party may cancel this agreement on four weeks prior notice, but 
in the event of cancellation you will, for a period of six months thereafter, offer 
WTOP the opportunity of resuming the broadcast of '"Letter of the Law" on 
the same terms and conditions as you may have received in a bona fide offer 
in writing from any other broadcasting outlet in the Metropolitan area of Washington, 
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D.. C.; and provided WTOP shall have a period of four weeks to accept the terms 
and conditions of such bona fide offer in writing; and further provided, that should 
"Letter of the Law" be commercially sponsored, you will continue such commer- 
cial broadcasts to the end of the then current commercial contract. 

6. You agree that in the event WTOP desires to pre-empt the broadcast of 
the program, "Letter of the Law", for the broadcast of another program which 
it deems to be in the public interest, it may do so; and in the event that WTOP 
gives you two weeks prior notice of its intention to pre-empt "Letter of the Law, " 
that WTOP will not be obligated to pay you for any such program so pre-empted 
the fee provided for in Paragraph 2 above. Any such pre-emption is not to be 
construed as a cancellation of this agreement. 

7. Nothing in this contract should be construed in derogation of any rights 
you may now or in the future have in the ownership of the program, "Letter of 
the Law". 

8. This agreement is made subject to the terms of all licenses now or here- 
after held by WTOP and is also subject to all federal, state, and municipal laws 
and regulations now or hereafter in force. 

Sincerely, 
WTOP INC. 
/s/ JOHN S. HAYES 
President 
/s/ BEN PAUL NOBLE 


[Filed September 30, 1957] 
AFFIDAVIT OF THOMAS K. FISHER 

THOMAS K.. FISHER, being duly sworn deposes and says: 

I am Vice-President and General Attorney of CBS Television, a division of 
the defendant Columbia Broadcasting System, Inc., hereinafter called "CBS." 
I make this affidavit in opposition to plaintiff's application for a preliminary 
order restraining the further broadcasting of a CBS Televsion Network program* 
entitled "The Verdict is Yours." 





16 

The program now being broadcast over the CBS Network, which plaintiff 
seeks to enjoin by order of this Court, has had a long and illustrious history 
of local and network television broadcasting. Its premiere broadcast was over 
television station WGN-TV located in Chicago, Illinois, during the month of 
March or April, 1948 under the title "Cross-Question." On information and 
belief, William C. Wines, Assistant Attorney General of the State of Illinois, 
in charge of the Appeals. Division, is the originator and creator of the program 
complained of. In a letter addressed to an attorney on my staff, dated the 9th 
of this month, attached hereto and marked "Exhibit A," Mr. Wines has set forth 
in brief the broadcasting history of the program now entitled "The Verdict is 
Yours." As indicated in said letter this program was previously broadcast under 
the title. "Cross-Question" and "They Stand Accused." Mr. Wines’ letter was 

written in response to an inquiry by CBS in connection with still another claim 
recently made by a person other than plaintiff to pre-emptive rights in and 
to. "The Verdict is Yours." | 

Records on file at the office of this defendant verify the earlier network 
broadcast of this program during the period of January 25, 1949 to May 3, 1949. 
On September 2, 1957, this same program returned to the CBS Television Net- 
work under the title "The Verdict is Yours." 

I am advised by our attorneys that Mr. Wines will execute an affidavit now 
under preparation which will recite his personal knowledge relating to his crea- 
tion of this program, its inaugural broadcast over WGN-TV in March or April, 
1948 and the subsequent history of the broadcast of this program under the var- 
ious titles hereinbefore set forth. . This program, under its new title, is once 
again being broadcast over the CBS Television Network,. through arrangements 
with Frank Cooper Associates and Mr. Wines. 


* A CBS Television Network program is a program transmitted by CBS to its 
owned and operated television stations and to affiliated stations located throughout 
the nation for broadcast by such stations. An affiliated station is one which is 
independently owned and operated having contractual arrangements with CBS for 
the broadcast of network programs. 
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From the foregoing it is clear that the program complained of was created 
and actually broadcast prior to plaintiff's claimed creation of his "original for- 
mat. . . reduced to concrete form" (paragraph 5, plaintiff's complaint) and 
long prior to any claimed submission of this "format" to the defendant CBS. 

_In "Variety" on February 9, 1949, a program substantially similar to "The 
Verdict is Yours" and to plaintiff's "format" as set forth in paragraph 3 of his 
complaint, is reported to have been carried over station WCAU-TV, Philadelphia; 
a copy of the Variety article reporting on the original broadcast of that program 
is attached hereto and marked "Exhibit B.'' CBS records show that this program 
was broadcast on the CBS Television Network as early as February 18, 1949. 
Furthermore, this Court will take judicial notice of the fact that simulated and _ 
actual court trials have had a long history in other entertainment media as well 
as in moot trial courts common to the curriculum of many law schools. 

Plaintiff's claims of novelty in and appropriation of his "format. . . reduced 
to concrete form" during 1949 (paragraph 3, of plaintiffts complaint) is belied 
by the foregoing recital of comparable programming originating from sources 
other than the plaintiff. 

A 1948 "Chicago Bar Record" review of the program sought to be enjoined 
by plaintiff is attached hereto and marked "Exhibit C."' As previously noted 
"The Verdict is Yours" was originally entitled "Cross-Question."* As indicated 
in "Exhibit C" and shown by plaintiff in his supporting papers, plaintiff's "Letter 
of the Law" was wholly unknown and not a "format. . . reduced to concrete 
form" prior to the inauguration of the program series complained of. If anyone 
enjoys pre-emptive rights in and to the "format" recited at paragraph 3 of plain- 
tiff’'s complaint, it is William C. Wines, the person from whom CBS once again 
has arrangements concerning "The Verdict is Yours." | 

Thus, it is clear that plaintiff's moving papers are wholly insufficient to 
warrant the issuance of the drastic remedy of a temporary injunction. . In addi- 
tion, this Court should consider the monetary and other damage that would befall 
defendant CBS in the event that this Court directs that a preliminary injunction 
issue. .It is estimated that CBS has recently spent approximately $100, 000 in 
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the production development of "The Verdict is Yours."’ Current agreements under 
which the program is broadcast on behalf of three commercial sponsors provide 
gross bi-weekly revenue of approximately $47,000. An additional advertiser has 
contracted to begin its sponsorship of the program on October 9, 1957. At the 
present time CBS is actively soliciting and negotiating with other advertisers 
for sponsorship. . In addition to the foregoing existent and contemplated contract 
commitments with commercial advertisers, CBS has contractual obligations in 
connection with the production of the program. It also has contractual arrange- 
ments with CBS affiliated stations for the broadcasting of "The Verdict is Yours." 
A total of 141 network affiliated stations are currently broadcasting the program. 
In the event this Court should honor plaintiff's application, CBS would be put 
through additional expense in providing substitute programming during the 3:30 
to 4:00 P.M. Network time period. 

In paragraphs 5 and 15 of plaintiff's complaint, he adverts to certain alleged 
relationships between CBS and WOIC-TV, Inc. and between CBS and WMBR-TV, 
Jacksonville, Florida. .The facts are that in 1949 CBS had a minority non-voting, 
investment interest in WTOP, Inc., with majority ownership and control and 
management being held by The Washington Post Company. In July 1950 WTOP, 
Inc. acquired the license of television station WOIC-TV. In 1954, CBS disposed 
of its investment interest in WTOP, Inc. As to television station WMBR-TV, 
Jacksonville, Florida, CBS has never held any financial interest in such station. 
WMBR-TV has been an affiliate of the CBS Television Network since 1952. The 
ownership and management of WMBR-TV has always been held by parties inde- 
pendent of CBS. 

Thus, if any submission of plaintiff's "format" to CBS by WTOP, Inc. or 
‘WMBR-TV (affiant has been unable to locate any records of such claimed sub- 
mission in the time available) had occurred they would have of necessity been as 
a part of an arms length transaction, and certainly not in the course of any con- 
fidential relationship as alleged. 

CBS records do show that in August of 1956 plaintiff inquired of CBS's in- 
terest in "Letter of the Law." He was advised that CBS then had in preparation 
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a daytime show similar to plaintiff's (the program now entitled "The Verdict is 
Yours"). .In November, 1956 plaintiff again wrote to.CBS offerring to sell all 
claimed rights in and to his program for the sum of $10,000. . This offer was, 
of course, rejected. The offered price certainly refutes plaintiff's claims of 
astronomical damages and would clearly indicate that plaintiff does not really 
believe that the continued broadcasting of "The Verdict is Yours" can cause the 
harm alleged or that he is without an adequate remedy at law. 

The facts aforesetforth refute plaintiff's allegations of misappropriation, 
unfair competition, infringement, and the existence of any implied contractual 
relationships between plaintiff and defendant CBS. It is submitted that these 
same facts established prior creation and prior use by CBS and others of the 
program complained of, and do not support the existence of a confidential re- 
lationship between plaintiff and defendant CBS. . CBS records do not reveal the 
existence of any express agreements with plaintiff relating to the broadcasting 
of "Letter of the Law" or to Mr. Wines' program now being broadcast under the 
title "The Verdict is Yours." 

Since it is apparent that plaintiff has an adequate remedy at law I feel that 
it is important to note that defendant CBS is a financially responsible company, 
having a net worth in excess of the money damages demanded by plaintiff. 

If this Court should for any reason grant the plaintiff's application, this 
defendant respectfully requests that an appropriate bond in a sum not less than 

$150, 000 per week be posted with sufficient sureties to protect CBS against mone- 
tary and other loss that would obviously befall CBS during the time that the pre- 
liminary injunction should remain in force and effect. 
- WHEREFORE, it is respectfully submitted that this Court should deny plain- 
tiff's application for a temporary order restraining the continued broadcasting of 
"The Verdict is Yours." 


/s/ THOMAS K.. FISHER 
Sworn to before me this 28th day of September, 1957. 


/s/ JULIA ANTONIA NAGY 
Notary Public, State of New York 
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dB): 
"EXHIBIT A" F 
LATHAM CASTLE « 


ATTORNEY GENERAL, State of Illinois 
| 160 North La Salle st. % 
CHICAGO 1 * 


September 9,. 1947 


Mr. Albert Hayden Dwyer 

c/o CBS Television 

485 Madison Av. mv 
. New York 22,._N. Y. : 


My dear Mr. Dwyer: 
_Iam pleased to reply to your letter of August 27, 1957, enclosing a letter 
from Mr. Sol Fox. ¥ 
. The following historical material, all of which is readily verifiable by ma- 
terials in your files and in the hands of Frank Cooper Associates, vindicate 
The Verdict is Yours against any suggestion that there is infringement of any 
ideal property claimed by Mr. Fox. 
. The Verdict is Yours is an adaptation and improvement in format and pro- 
duction of a program of live courtroom dramas, real lawyers taking the part 
of judge and counsel, professional actors and actresses taking the parts of wit- 
nesses and litigants and members of the studio audience comprising the jury, 
which I have written for many years. 
The program was inaugurated by WGN as a local sustaining program in 
March or April of 1948. The program was originally entitled Cross Question. 
Under the title They Stand Accused, the program made its network debut 
as a sustaining program on CBS in January of 1949. It was one of the first shows 
to be televised from. Chicago after the completion of the coaxial cable. It con- 
tinued as a CBS sustaining feature until WGN severed its connection with CBS = 
in, I believe, June of 1949. | 
Hence, The Verdict is Yours, except for change of name and improvement 
in production, has a venerable history with CBS. 
They Stand Accused continued as a local program of WGN until September 
of 1951, when it was adopted by the Dumont Network, first as a sustaining program, 4 
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then under sponsorship of Crawford's Clothes. It continued as a network pro- 
gram until 1952, after which it was continued locally in Chicago. 

. It was resumed as a Dumont Network show in September of 1954 under the 
sponsorship of Lanolin Plus Cosmetics. The program has been absent from the 
air from December 30, 1954, until CBS inaugurated the present excellent ser- 
ies on September 2nd of this year. | 

I have previously furnished both CBS and Frank Cooper Associates with 
extensive reproductions of review that the program has received. It was fully 
described by the American Bar Association in its Public. Relations Journal for 
1953, of which I have furnished Cooper and Associates copies. ; 

The following references to reviews, while not complete, should be helpful: 

. The program was fully described in Variety for Wednesday, September 12, 
1951, when it made its above-mentioned debut on the Dumont Network. 

‘It was described again on April 15, 1952, in Radio Daily-Television. Daily. 

It was written up by News Week for April 28, 1952. For your convenience 
I enclose this review. 

Apart from all of these considerations, courtroom drama, based upon im- 
aginary or actual cases, is very old. . Famous jury trials ran for many years, 
first as a radio program and then as a television program. 

I trust that this material will be of interest to you. 

Iam enclosing a good many write-ups of They Stand Accused, all of which 
describe the program fully. 

The important consideration is that the show was really inaugurated on CBS 
in 1949. 

Let me take this opportunity to express my appreciation of the work of CBS 
in telecasting The Verdict is Yours. 

Cordially, 
/s/ WILLIAM C.. WINES 


WCW:mg 160 N. La Salle Street 
‘Encls. Room 900, Chicago 1, Illinois 
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"EXHIBIT "B" 7 

Variety 2/9/49: TELEVISION Legal 
"PHILADELPHIA LAWYERS SHOW SELVES TRUE HAMS IN COURTROOM SERIES: 
"By Jerry Gaghan ” 


"Philadelphia, Feb. 8. Any lingering doubt that lawyers are true hams has 
been dispelled by the new television series, "Court is In Session, " which bowed 
in Friday (4) evening over WCAU-TV and set political and legal Philadelphia on 
its ear. 


"Idea is a natural. A mock trial is broadcast in a real setting, using the top 
names of the court and bar as principals -- all of whom go on cuffo. A basic 
script sets the trial problem, actors are used for witnesses, defendants, plain- 
tiffs, cops, etc., but the high-priced legal talents argue it out just as if they were 
before the bench. 


"Opening session Friday night was the trial of a man mixed up in a holdup 
slaying. The initial program had an all-star cast with President Judge of the 
Common Pleas Court Raymond A. MacNeille presiding; District Attorney John 
H. Maurer and Asst..D. A. Raymond A. Speiser acting for the Commonwealth, 
and William A. Gray, one of the best known trial lawyers in the east, for the 
defense. 


"To add verisimilitude, the mock trial was held in Judge MacNeille's court, 
Room 285, City Hall. Although from the standpoint of lighting and staging tech- 
niques, the studio might have been better, the courtroom was superior on all 
other counts. The room was packed with lawyers and judges, many of whomaé- 
greed to serve on similar telecasts, and the corridors outside (where TV receiy- 
ers were set up) handled the overflow. 


"The trial was unrehearsed, except for the actors who were the witnesses. 
Only the outline of the imaginary case was given out in advance and Maurer and 
Gray shaped the prosecutions and defense as the trial proceeded. Case involved 
a holdup by two young thugs, both of whom were armed. One of the men was cap- 
tured on the scene, beaten to the ground, handcuffed and in the custody of the 
police. In the ensuing chase, the other man fought it out with the police and in 
the gunbatile, the hoodlum and a cop were slain. 


"The Commonwealth charged the first bandit with murder, even though he 
was shackled and had no part in the gunplay. Under the Pennsylvania law, all 
participants in a holdup resulting in a slaying are murderers and equally guilty, 
‘whether they had a hand in the actual killing or not. .The jury, which was allowed 
three minutes for debate, (verdict to be settled by majority vote), found the ac- 
cused guilty, but recommended life imprisonment instead of the electric chair. 


"Verdict promptly found Attorney Gray on his feet, demanding appeals and 
a new trial and objecting to the Judge's charge. The proceedings made for con- 
siderable excitement, since the turns of the legal queries and the courtroom re- 
partee gave the show an undeniable spontaneity. 
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"Credited with the idea for the program, which is sponsored by the Yellow 
Cab Co. of Philadelphia, is Isaac-D. Levy, retiring vice-president and general 
counsel for WCAU-TV, and attorney Bernard Smolens. - David Kaigler, WCAU 
productions supervisor, staged the program with Smolens taking charge of the 
legal technicalities and furnishing the script.. Earl Harrison, former dean of the 
University of Pennsylvania law school, will be the program commentator through- 
out the series. . The Al Paul Lefton agency set the account." 
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"LEGALLY AND OTHERWISE 
"By James B. Cooney 
"TURN THAT COUNSEL OFF 


"Since April of this year television audiences in the Chicago area tuned to 
WGNTYV on Sunday nights have witnessed a fictional courtroom trial. The pro- 
gram is now listed as a television attraction for that station every Sunday night 
under the title of "Cross Question." 


"So far as is known, Chicago is the only section in the United States where 
a feature of this nature appears. Each week this program presents a complete 
fictional courtroom trial, devoid of any Hollywood trimmings. A judge presides 
and a jury listens to the evidence. Witnesses testify under examination by coun- 
sel for the litigants, are cross-examined by opposing counsel. At the conclusion 
of the evidence arguments are had and the jury returns its verdict into open court. 
Television watchers see a typical courtroom with bench, witness stand, jury box, 
counsel table, courtroom administrative officials and spectators. 


"The presentation is carried on with the formality which accompanies court- 
room trials. Rules of evidence determine the admissibility of testimony. Except 
for the fact that the trial is purely fictional and provided for the entertainment of 
the audience, the only manner in which the production differs from the usual trial 
is the rapidity with which it is heard and concluded. Both sides of a controversy, 
as told by witnesses, including opening and closing arguments, have been heard 
in little more than half an hour. 


"In spite of the fact that it is clearly announced that the trial depicts a purely 
imaginative situation, many listeners believe that they are actually watching a 
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courtroom trial or a transcription of a courtroom trial held at an earlier date. 
. In one instance a stranger who recognized a litigant after seeing her on tele- 
vision congratulated her on the victory she had won in the case. 


"The ideafor the feature originated with station WGNTV. It wanted to film 
actors in the roles of litigants with bona fide attorneys in the role of court and 
counsel. William C. Wines, Assistant Attorney General of the State of Illinois, 
was asked to. assist the station in the endeavor. He has been the moving spirit 
behind the project since its inception. 


"Wines fabricates the legal situation, forming the subject matter of the trials. 
He selects the problems that are litigated, shapes them up to present questions 
of fact. In order that a factual question can be presented to the jury he outlines 
' the theme of the testimony to be developed by counsel for the litigants. Ingen- 
uity is required to provide the program with factual questions which can be dis- 
posed of quickly without being repetitious. Purely legal propositions must be 
avoided. . Complicated factual situations must be foregone in the interests of time. 


Like a racing official who is supposed to arrange the horse race so that it 
will end in a dead heat, Wines is compelled to select stories that do not balance 
in favor of one or the other party, that are short, that differ from preceding 
programs and are of commonplace occurrence or fairly so. His success is 
demonstrated by the fact that the program has acquired a wide following among 
television listeners in this area. 


."Typical cases which have appeared involved a suit for injuries caused to a 
child when bit by a vicious dog; a murder case where suicide was also indicated; 
the finding of money in second-hand furniture with rival claims asserted as to 
the fund; a breach of promise action; a child custody dispute; and other not unus- 
ual situations. 


. "Judges John J. Lupe of the Superior Court and Elmer J. Schnackenberg 
of the Circuit Court have appeared on the program presiding over trials. John 
W.. Costello has faithfully portrayed this role-many times since the program 
began. Lloyd D. Heth has acted the part of the judge in one of the presentations. 
A great many lawyers, too numerous to mention within the confines of this 
article, have appeared as counsel for the opposing parties. 


"The witnesses are either professional radio actors or those who hope to 
be professional television actors. . Except for the fact that the general theme 
of the testimony is provided for the witnesses, in order to fit into the program, 
the trial is completely unrehearsed as it goes out over the air. 


. "Counsel have an opportunity to question their witnesses before the broad- 
cast. . Nobody knows just what answers a particular witness will give in direct 
testimony or in cross-examination. . There is no written script. All the elements 
of a courtroom trial are present for a critical audience. Neither the judge, the 
lawyers, the witnesses, the litigants, the jury or the spectators know which side 
will prevail until the evidence has been heard and the jury returns its verdict. 
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"A COURT BY ANY OTHER NAME 


"The program deserves the support of bench and bar. It represents a far 
cry from the courtroom presentations foisted upon the public by the movies, the 
stage and radio. The program should go a long way towards disabusing people 
of misinformation acquired as to how our judicial system functions. 


"The comic opera backdrops that have characterized most of the film, stage 
and radio presentations of courtroom scenes are missing in these performances. 
Listeners see legal disposition of controversies as they would be decided in a 
court of law, under rules of evidence, and not as something to provide a laugh 
for an audience. To some extent the atmosphere of this fictional courtroom is 
even more formal than that which prevails in many of our courts. 


"A tremendous amount:of good can be accomplished by programs of this 
nature in educating the public in courtroom procedure. If the program does 
nothing more than inform many people that trials are conducted according to 
certain well-defined standards, it justifies itself completely. 


"A great deal of damage has been done to our courts by Hollywood, the 
stage and the radio. Distorted ideas as to the conduct of court, counsel and wit- 
nesses have diminished respect for this branch of our government. The courts 
and the administration of justice are an essential and integral element of our 
democratic method of life. Anything striking at the prestige of the courts strikes 
at the democratic system, sometimes more effectively than direct attack upon 
government itself. 


"Tt is true that Hollywood and the stage are not altogether to blame for the 
low estimate in which some members of the public hold the courts. Regrettably, 
some members of the judiciary in different times and at different places so far 
forget the solemn responsibilities of their office as to invite criticism of the 
entire judicial system. 


"But anything which stresses the importance of the courtroom in disposing 
of controversies in orderly fashion, which emphasizes the essential dignity which 
must accompany the dispensation of justice and which depicts the courtroom as 
the forum for the impartial administration of justice deserves support. The im- 
portance of the court cannot be overemphasized in these perilous days when indiv- 
idual liberty and the rights of the person are scoffed at in many quarters. What- 
ever acquaints people with the dignity and power Of the court in protecting the 
rights of the individual is to be encouraged. It is propaganda of a most wholesome 
nature. 


“From a purely legal standpoint the program offers a challenge to the entire 
bar. There is little dissimilarity between a contested jury trial and these fic- 
tional episodes in which the evidence is restricted to the minimum number of 
witnesses who can testify in twenty or thirty minutes. It is amazing just how 
much testimony can be heard in this short space of time. There may be some- 
thing in these performances to be studied by those interested in shortening jury 
trials in the interest of speedier disposition of cases. 
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"There are other aspects which deserve to be mentioned. The presentation 
of these trials will, of necessity, invite criticism and suggestions from people 
outside the legal profession. It is entirely possible that valuable contributions 
to accomplish needed reforms in the administration of justice may be forthcoming. 


"The trials can be studied to provide the proper answer that must be made by 
ourcourts when television acquires its full growth. There will be a demand 
that many actual trials be televised.. The experience gained in conducting these 
fictional presentations may provide some standards to be followed if in the future, 
litigants, in truth and in fact, will thus put themselves upon the country in a man- 
ner unthought of in the language of common law pleading." 


[Filed September 30, 1957] 
AFFIDAVIT OF THOMAS JONES, PROGRAM DIRECTOR OF WIOP-TV 
District of Columbia, ss: | 

Thomas Jones being duly sworn deposes and says: 

.[am Program Director for WITOP-TV, the television station owned and op- 
erated by The Washington Post Company, and have held that position since Sept- 
ember, 1954. .I have been connected with WTOP-TV since June, 1951. 

WTOP, Inc. was formerly a separate company that operated a television 
station. In 1956, that Company was merged with The Washington Post Company. 

No such company as WTOP, Inc. now exists. WTOP-TV is a division of The 
Washington Post Company. 

WTOP-TV is an affiliate of the Columbia Broadcasting System. It televises 
some programs that originate in Washington, and others that are sent to it by 
wire through the Columbia Broadcasting System. 

- WTOP-TV televises a half hour program commencing at 3:30 p.m. each 
day, Monday through Friday, that is called "The Verdict is Yours." This isa 
network program received from CBS over long distance wires and does not ori- 
ginate in Washington. 

-WTOP-TV and its staff have had nothing whatever to do with the conception, 
creation or production of the program entitled "The Verdict is Yours." Early 
in July, 1957, WITOP-TV was advised by CBS Television that "The Bob Crosby 
Show, "a network program which was then being telecast from 3:30 to 4:00 in 
the afternoon, weekdays, would terminate in August and that a program then 
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entitled "You Are the Jury” would be available over the.CBS Television Network “ 
for that period. Later in July, WIOP-TV was similarly informed that the Cros- 
by Show would continue through the Summer and would be replaced by "You Are 
the Jury" sometime in the Fall. . Finally, on August 13, 1957, WIOP-TV was 
informed definitely that the program, by then retitled "The Verdict is Yours," 
would be available in substitution for: "The Bob Crosby Show" commencing Sep- 
tember 2, 1957. WTOP-TV accepted the program and, commencing September 
2, 1957, WIOP-TV each weekday from 3:30 to 4:00 p.m. has receivedthe pro- ¢ 
gram over the coaxial cable from New York and televised it locally. ’ 

. The revenues received by WIOP-TV for broadcasting programs that originate 
with CBS are an important portion of its total revenue. WTOP-TV now receives 
approximately $300 for telecasting the program "The Verdict is Yours, " and has 
a potential revenue of about $1, 000 per week when CBS obtains additional spon- 
sors for the program. The present and prospective revenue would cease at once 
if WTOP-TV is forbidden to telecast.the program. 

Prohibition of the program would further damage WITOP-TV by forcing it 
to obtain immediately some other program to broadcast during that half hour. 
Such a program would have to be purchased by WITOP-TV at an out-of-pocket 
-expense until such time as the vacant half hour could be sold for use by a com- 
mercially sponsored program, or a.substitute program became available from 
CBS. The cost of obtaining material for the vacant half hour is.in the range of 
$500 to. $1, 000 per week. . Thus the overall damage to The Washington Post Com- 
pany from a temporary restraining order would be immediately in the range of r 
$800 to $1, 300, and, on the basis of potential revenue, of $1, 500 to $2, 000 per week. 

Programs that simulate a trial in court, often using actual attorneys or | 
judges in those respective parts, are not unusual in television. . The local sta- 
tion of the National Broadcasting Company, WRC-TV, Channel 4, has for a long 
time regularly broadcast a program entitled "Traffic Court" which is a reen- 
actment of court proceedings in that type of case. I am informed and believe 
that a number of metropolitan centers have had such programs, either sponsored 
by local legal groups or by commercial enterprises. 
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From June 17, 1952 until about October, 1953, WIOP-TV broadcast a 
program entitled "Letter of the Law." This program was a local enterprise 
and was presented in cooperation with the Bar Association of the District of 
-Columbia. The program was not telecast outside Washington, D. C. Iam fam- 
iliar with the weekly local program broadcast over four years ago entitled | 
"Letter of the Law, '' and with the daily network program entitled The Verdict 
is Yours."' Although both programs are concerned with courtroom proceedings, 
the flavor of the two is quite different. _The local show emphasized participation 
as witnesses or jurors of people well known in the sports and entertainment cir- 
cles of Washington, such as the radio announcer, Arch McDonald, the boxing 
promoter, Goldie Ahearn, and the then Manager of the Washington Baseball 
-Club, Bucky Harris. Much of the publicity was obtained by the use of such peo- 
ple with local reputations. ._The show was telecast once a week, for one hour 
commencing at one o'clock on Sunday, and dealt with an entire judicial proceed- 
ing in each broadcast. The program "The Verdict is Yours" that WTOP-TV now 
presents for a half hour Monday through Friday afternoon uses professional actors 
as the witnesses rather than local celebrities and a single judicial proceeding is 
continued through five broadcasts. Also a major participant in the current pro- 
gram is a professional actor who takes the part of a reporter who watches the 
proceedings and often interrupts to explain the events. and procedures. 
/s/ THOMAS JONES 
Subscribed and sworn to before me this 28th day of September, 1957. 


/s/ CHRISTINE W.. BIGOS 
Notary Public, D..C. 


[SEAL] My Commission Expires April 30, 1961. 


[Filed September 30, 1957] STIPULATION 
It is hereby stipulated this 30th day of September, 1957, by and between 
counsel for plaintiff and counsel for the Washington Post Company that the Wash- 
ington Post Company be substituted as a party defendant in place of the present 
defendant, WTOP, .Inc., with counsel accepting service in behalf of the Washington 
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Post Company with time to answer to run from tislate against the Washington “ 


Post Company. ( 
/s/ HUGH J) McGEE : 
Attorney for/Plaintiff 7 
/s/ JAMES'H. McGLOTHLIN 
° : Attorney for/Defendant, . 


Washington Post Company 
Let this be filed. : 
/s/ DAVID PINE 


Judge 
9/30/57 


[Filed September 30, 1957]. AMENDED COMPLAINT 
- Comes now plaintiff through his attorney, Hugh J. McGee, the complaint, 
affidavit and motion having been duly served upon all defendants and no answer 
thereto having been filed, and amends his complaint as follows, following the 
prayers for relief and jurat: 
JURY DEMAND 
Plaintiff demands a trial by jury of all issues herein. 


/s/ HUGH J. McGEE 
Attorney for Plaintiff 
416 5th Street, N. W., Wash., D..C. 


[Filed October 8, 1957] ORDER 
The Court having considered the Motions for a Temporary Restraining Or- 
der in the above-entitled cause together with the affidavits and Points and Auth- 
orities submitted in connection therewith by the respective parties and having 
heard oral argument thereon, and having found that plaintiff as the moving party 
has failed to sustain the burden of showing such irreparable injury, such proba- 
bility of success in the ultimate outcome of the litigation, or such balance of 

injuries and convenience, as would justify the granting of the said Motion: 

IT IS ORDERED that ‘the Motion for a Temporary Restraining Order be, and 
the same hereby is, denied. 
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» /s/ DAVID PINE 
Judge 


. [Filed October 16, 1957] ANSWER TO COMPLAINT 
a Defendants Columbia Broadcasting System,. Inc. ,. The Washington Post Com- 
pany, and Swift and Company, answering the Complaint in the above-entitled 
action, by Percy A. Shay and satis H.- Willner, their attorneys, respectfully 
allege as follows: 
. FOR A FIRST DEFENSE — 
1. . The plaintiff has failed to state a claim against the defendants, or any 


« of them, upon which relief may be granted. 
« FOR A SECOND DEFENSE 
IN ANSWER TO COUNT I 


2. - Defendants deny the allegations contained in paragraph 1 of Count I of 
plaintiff's Complaint for lack of knowledge or. information sufficient to form a 
belief. 

3. . Defendants admit that the Columbia Broadcasting System, Inc. is doing 
business in the District of Columbia,. that it is engaged, amongother things, in 
i" the radio and television broadcasting business, owning and operating certain radio 
i and television broadcasting stations and maintaining certain contractual relation- 

Ships with certain other radio and television broadcasting stations, including 
.Station WIOP-TV, which latter stations are called affiliated stations and are 

owned and operated independently of defendant Columbia Broadcasting System, 
Inc. ; that defendant Columbia Broadcasting: System, Inc. is presently broadcasting 
a series of television programs entitled "The Verdict. Is Yours, '"' originating in 

7 New York City, which program is being received by Station WIOP-TV by coaxial 
a cable and rebroadcast through its facilities in accordance with its contract with 
| defendant Columbia Broadcasting System, Inc.; and that this program is sponsored 
in part by defendant Swift and Company, which is a corporation. . Except for the 
foregoing, defendants deny each and every allegation contained in paragraph 2 of 
Count I of plaintiff's Complaint. 
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4. Defendants deny each and every allegation contained in paragraph 3 of ‘ 
Count I of Plaintiff's Complaint. | 
5. - Defendants admit that on or about September 2, 1957, the first of the A 


one-half hour television programs entitled'"The Verdict Is Yours" was broadcast 
in the manner set forth in paragraph 4 of this Answer. - Defendants also admit 
that the material quoted in paragraph 4 of Count I of plaintiff's Complaint are i 
extracts from advertisements and trade reviews of said programs, but beg leave | 
to refer to the original and complete publications thereof. Other than the fore- 
going, the defendants deny each and every allegation contained in the said para- 
graph 4 of Count I of plaintiff's Complaint. 

6. . Defendants admit on information and belief that Station WOIC-TV broad- 
cast a program of which plaintiff was the producer entitled "District Court Room" 
on July 25, 1950, that Station WOIC-TV after a change in ownership became 
Station WTOP-TV, and that said program was broadcast over the facilities of es 
Station WTOP-TV approximately six times. Defendants deny each and every other 
allegation of paragraph 5 of Count I of plaintiff's Complaint for lack of knowledge 
or information sufficient to form a belief, except that defendants deny that WOIC- 

-TV, Inc. or WIOP-TV ever became or were subsidiaries. of defendant Columbia 
_Broadcasting System,. Inc. 

7. - Defendants admit that Station WIOP-TV broadcast a program entitled 
"Letter of the Law" of which plaintiff was the producer during a period beginning 
June 17, 1952, and that on May 8, 1953, a written contract was entered into be- . 
tween the plaintiff and WTOP, Inc., and that the said program "Letter of the Law" , 
was broadcast weekly, except for preemptions, and had a high local audience 
rating during a portion of the period in which it was broadcast. . Except for the 
foregoing, defendants deny each and every astogation contained in Mireeranh. 6 of 
Count I of plaintiff's Complaint. 

8. . Defendants refer to the contract attached as Exhibit I to the Complaint 

' for the provisions of the said contract, and admit that there were negotiations be 
preceding the execution of said contract. . Except as admitted in the foregoing, 
defendants deny each and every allegation contained in paragraph 7 of Count I of 
plaintiff's Complaint. | 
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9. Defendants admit that the program "The Letter of the Law" was broad- 
cast under the terms of the written contract of May 8, 1953, until WTOP, Inc. 
in the exercise of its option cancelled said contract as of October 4, 1953. . Ex- 
cept as admitted in the foregoing, defendants deny each and every allegation 
contained in paragraph 8 of Count I of plaintiff's Complaint. | 

10. - Defendants admit that the relations between plaintiff and the officers 
and employees of Station WIOP-TV were friendly and that at the constant solici- 
tation and urging of plaintiff certain of the representatives of Station WTOP-TV 
acquiesced in plaintiff's suggestion that an effort be made on plaintiff's behalf to 
determine if there were network interest in "Letter of the Law." Except for the 
foregoing, defendants deny each and every allegation contained in paragraph 9 of 
Count I of plaintiff's Complaint. 

11. . Defendants deny each and every allegation contained in paragraph 10 of 


Count I of plaintiff's Complaint. . 
12. Defendants admit the probability that one or more Washington employees 
of defendant Columbia Broadcasting System, Inc. saw a telecast of "Letter of the 


Law" in the District of Columbia during the period in which it. was being broadcast 
in the District of Columbia by Station WIOP-TV. On the basis of all information 
presently available, defendants deny each and every other allegation contained in 
paragraph 11 of Count I of plaintiff's Complaint. 

13. Defendants admit that the program "Letter of the Law" was presented 
during the period from June 17, 1952, to October 1953, but not for consecutive 
weeks, because of preemptions;that at the importuning of plaintiff, plaintiff's re- 
muneration for his services in connection with the program was increased in the 
hope, which proved to be fruitless, that commercial sponsorship of the program 
could be obtained. . Except for the foregoing, defendants deny each and every alle- 
gation contained in paragraph 12 of Count I of plaintiff's Complaint. 

14. Defendants admit that the plaintiff did all that he was required to do 
under and pursuant to the written agreement attached to the Complaint, and also 
that he did what he was required to do pursuant to the oral arrangements which 
preceded the written contract; and allege that WTOP, Inc. also fully carried out 
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all of the reciprocal obligations required on its part under the terms of the writ- 
ten contract and oral arrangements; and further allege that the said contract and 
oral arrangements have no materiality with respect to the present alleged cause 
of action... Except as herein specifically admitted, defendants deny each and 
every allegation contained in paragraph 13 of Count I of plaintiff's Complaint. 

15. . Defendants deny each and every allegation contained in paragraph 14 
of Count I of plaintiff's Complaint. 

16. Defendants admit that plaintiff communicated with Columbia Broadcast- 
ing System, Inc. in August, 1956, inquiring as to whether Columbia Broadcasting 
System, Inc. might be interested in "Letter of the Law," and in November, 1956, 
again wrote Columbia Broadcasting System,.Inc., offering to sell all claimed 
rights in and to the program. Defendants also admit on information and belief 
that in.August and September of 1956 plaintiff -was in communication with Station 
WMBR-TV concerning the production of a program similar to "Letter of the Law, ". 
and that Station WMBR-TV has the same ownership as Station WIOP-TV.. De- 
fendants deny that Station WMBR-TV is a facility of defendant Columbia Broad- 
casting System, Inc. and allege that it is a contract affiliate of defendant Colum- 
bia. Broadcasting System, Inc., and deny each and every other allegation contained 
in paragraph 15 of Count I of plaintiff's Gomplaint for lack of knowledge or infor- 
mation sufficient to form a belief. 

17.. Defendants deny each and every allegation contained in paragraph 16 
of Count I of plaintiff's Complaint. 

ss IN ANSWER TO COUNT I 

18. In answer to paragraph 1 of Count II of plaintiff's Complaint, defend- 
ants incorporate by reference and re-allege all of the allegations contained in 
paragraphs 2 to 17, inclusive, of this answer. 

19. . Defendants deny each and every allegation contained in paragraph 2 
of Count II of plaintiff's Complaint, except that they admit the existence of a 
_ commercial relationship between Station WTOP-TV and defendant Columbia 

Broadcasting System,. Inc., and between Columbia Broadcasting System, Inc. 
and Swift and Company, and allege that the only relationship among the defendants 
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is a commercial relationship. 
IN ANSWER TO COUNT III 
20. . In answer to paragraph 1 of.Count III of plaintiff's Complaint, defend- 
ants incorporate by reference and re-allege all of the allegations contained in 
paragraphs 2 to 17, inclusive, of this answer. 
21. Defendants deny each and every allegation contained in paragraph 2 
of Count III of plaintiff's Complaint. 
IN ANSWER TO COUNT IV 
22. .In answer to paragraph 1 of Count IV of plaintiff's Complaint, defend- 
ants incorporates by reference and re-allege all of the allegations contained in 
paragraphs 2 to 17, inclusive, of this answer. | 
23. Defendants deny each and every allegation contained in paragraph 2 of 
Count IV of plaintiff's Complaint except that they admit the existence of a com- 
mercial relationship between Station WTOP-TV and defendant Columbia. Broad- 
casting System,.Inc., and between Columbia Broadcasting System, Inc. and 
Swift and Company, and allege that the only relationship among the defendants 
is a commercial relationship. 
IN ANSWER TO COUNT V 
24. As to paragraph 1 of Count V of plaintiff's Complaint, defendants in- 
corporate by reference and re-allege all of the allegations contained in para- 
graphs 2 to 17, inclusive, of this Answer. 
25. Defendants deny each and every allegation contained in paragraph 2 
of. Count V of plaintiff's Complaint. 
. IN ANSWER TO COUNT VI 
26. As to paragraph 1 of Count VI of plaintiff's Complaint, defendants 
incorporate by reference and re-allege all of the allegations contained in par- 
agraphs 2 to 17, inclusive, of this Answer. | 
27. Defendants deny each and every allegation contained in paragraph 2 
of Count VI of plaintiff's Complaint. 
WHEREFORE, the defendants Columbia Broadcasting. System, Inc. , The 
‘Washington Post.Company, and Swift and Company demand that the Complaint 








herein be dismissed and that the Court award said defendants costs and disburse- 


ments and reasonable attorneys' fees. 


36 


/s/ PERCY A.. SHAY 
Attorney for the Defendants 
Wyatt Building 

777 - 14th Street, N.. W. 
Washington 5; D. C- 


/3/ SIDNEY H. WILLNER 


Attorney for the Defendants 
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District of Columbia, commencing at 4:15 o'clock p. m., on Monday, the 6th 
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APPEARANCES: 


On behalf of the plaintiff: Hugh J. McGee,. Esq. 


On behalf of the defendants: Percy A. Shay, : Esq. ; Sidney H. Willner, Esq. 
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PROCEEDINGS 

MR. SHAY: Will you stipulate that this appointment was to take the depo- 
sition at 3:30 o'clock, and that Mr. Noble appeared at 4:15? 

MR. NOBLE: Mr. Nobel will state for the record that he was involved in 

a hearing at the Federal Trade Commission since ten o'clock this morning, 
which recessed at four o'clock. 

MR. SHAY: And it is further stipulated that we will resume at ten o'clock 

tomorrow morning; is that agreeable to you? 

MR. McGEE: . That is right. 

MR. SHAY: Andto you, Mr. Noble? 

MR. NOBLE: Yes. 

MR. McGEE; Let's say this for the record, and off the record: If my cli- 
ent is expected eventually to pay for this, and Iam going to try and limit it to that 
which is necessary, -- 

MR. NOBLE: . I'm not concerned about paying for it. I'll pay for it with 

_CBS's money. | 


MR. McGEE: I'll just say we will cut it down; that's all. 


Thereupon 


BEN PAUL NOBLE 
plaintiff herein, called as a witness for examination by counsel for defendants, 
and having first been duly sworn, was examined and testified as follows: 
. EXAMINATION BY COUNSEL FOR DEFENDANTS 

BY MR. SHAY: | | 

Q. Mr. Noble, will you please state your home address? A. My home 
address is 257 Pecan Street, Jacksonville, Florida. I also maintain -- that is 
my residence. I live with my mother at 2647 41st Street, Northwest, in the 
District, and my offices for the past eleven years have been in Washington, 
D..C., now at 407 Pennsylvania Building. 

Q. How long have you maintained an office in the Pennsylvania Building 
at 425 Thirteenth Street, Northwest? A. I have been there since the 1st of 


‘December. 
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Q. 1957? A. 1957. | 

Q. Where was your office located before you had an office in the Pennsyl- 
vania Building? A. In the Warner Building, from 1947 until December 1 of 
1957, except for one year, .I believe it was "52, that I was located at 1025 Con- 
necticut Avenue. 

Q. Do you own your own house in Florida? A. Yes. 

Q. And when you come to the District of Columbia, I think I understood 
you to say that you stay with your mother? A. Yes. 

Q. And you have a wife and children, have you? A. .I have a wife and nine 
children. : | 

Q. Where is your wife and nine children now? A. In Jacksonville. 

Q. . Do you also have a law office in Florida? A. No. 


Q. Are you engaged in any business in the State of Florida? A. None what- 


soever. yO 
Q. . You have recently been in Florida, have you not, Mr. Noble? A. Igo 


down there as often asIcan, yes. It is my home. I visit my family down there | 


just as frequently as I can. 


Q. I believe you were in Florida during December 1957, were you? A... Yes. 


Practically the entire month. 
_Q. Have you filed an income tax return in the District of Columbia for any 


of the past two or three years? A. I certainly have. I filed one, I believe, every 


year for the last ten or eleven years. 

Q. And I believe there is no income tax or obligation in Florida, is there? 
A. Not that I know of. .I don't think so. 

Q. . Did you pay -- A. Do you mean a local District income? 

Q. Yes. A. No, I have never filed a District income tax return. 

Q. As distinguished from the United States income tax. A. No, before 
moving to Florida, moving the family to Florida, which is a projected venture 
I hope eventually to become admitted to the Bar and have my office there, and 
in order to do so, I have to establish residence, which I have now, and prior 
to living down there we lived in Arlington, Virginia, and I did file a Virginia 
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State income tax return. 

Q. Then, I would like to ask you, Mr. Noble, this question: Did you pay 
the license fee and receive a license for the practice of law in the District of 
Columbia in the year 1957? A. Yes. 

MR. McGEE: Did you? ~~ 

THE WITNESS: Yes. They jumped on me about that. Now, if that was the 
first year that they required it, I paid the tax in '57, whether it was '56 or '57-- 

BY MR. SHAY: 

Q. I think that was a $25 tax. A. $25; yes. 

MR. McGEE: Nobody else has paid it. 

THE WITNESS: They caught me on my personal property. 

BY MR. SHAY: 

Q. I think you said just a moment ago that you have established residence 
in Florida, so that you will be able to take the Bar examination. A. Ultimately 
I plan to, although I am not certain that I will practice local law down there. I 
would like to open an office in Florida and hope to get an administrative business. 

Q. When did you first buy your house in Florida? A. December 1956. I 
have owned it just one year. 

Q. Have you been living in it pretty continuously during 1956 and '57? A. 
My wife and children have been living in it continuously, and I have been there 


so many week ends out of the month as I have been able to get there, and to stay 


as my business permits me to stay there. 

Q Is it true when you seek admission to the Bar of the State of Florida, 
that you have to file a preliminary statement, stating that you have taken up your 
residence in Florida? A. I don't know whether it is true or not. I do not know, 
but my information is that a year of residence is required. 

Q. So that you will be eligible -- you are now, in fact, eligible to take 
the Bar examination whenever you wish to? A. I believe I am presently eligible, 
yes. 

Q. Based upon one year’s residence in Florida. A. Yes. But I have main- 
tained, during the entire period of time, I have maintained an apartment in the 
District of Columbia until very recently. 





40 

Q. Independent of the house in which your mother lives? A. Yes, inde- 
pend. 3100 Connecticut Avenue. From the time they left, or just before they 
left, in June of 1956, until August of last year, 1957... Then, during August, 
September, and October, I lived at -- on Fourty-second Street in an apartment 
which I rented -- what was that address, I can't think of the address -- it was 
in the 2200 block, and the agent was Weaver Brothers. 

Q. . Did you take it on lease or by the week? A. Pardon? I paid monthly. 

Q. Month-to-month tenancy? A. Month-to-month; yes. 

Q. . Furnished or unfurnished? A. Unfurnished. I bought furniture which 
I still own and maintain in an apartment which is listed in my name at 1735 New 
Hampshire Avenue. 

Q. Who is the real estate agent? A. That is Rust Brothers -- Rust Realty 
Company, I think they call it, this last one is. a 

Q. . The apartment in which -- A. I will clarify it on the record. _ + 

Q. Yes, will you, please? A. I own the furniture. I have leased all of 
these apartments. I have lived in all of them until Christmas week, when I 
subleased the last address to Margaret Carbanero, who is now living there on | 
a sublease, and I am staying with my mother at 2647 Forty-first Street, North- 
west How long it will be, I don't know. Possibly another month or two. And 
then I will be able to get back into my apartment. But my finances were such 
around Christmas that it became necessary for me to sublease it. 

Q. Mr. Noble, you have alleged in your complaint that prior to the year “ 
1949, you conceived an allegedly novel, original and sequential combination of 
ideas for a series of television programs. Are you able to state with greater 
precision the exact date on which you make this claim, or as of which you make 
this claim? A. . Not without going into my files more thoroughly than I have 
done. . Can I state specifically the date? I can place it approximately as during 
the year 1947 or '48. That would be the Bar Association year running from the 
term of offieers elected in '47 until 1948, during which period of time I was 
a member of the Public Relations or Public Information Committee of the Junior 

Bar. Section of the District Bar, and during which period of time I was doing 
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a radio Round Table for that Committee at a local radio station. And it was dur- 
ing this time that I conceived of the idea, and discussed it for radio with the 
program director at the local station. 

Q. Do you remember his name? A. It was a woman here. Her name was 
Lynn Thorpe. It is now Lynn Thorpe. It was Lynette Wilson. 

Q. What was the name of the station? A. It was the predecessors of WWDC. 
I can give you the location but not the call letters, because we used so many dur- | 
ing the period of time that I was actually handling this District Round Table, I 
believe it was WJSV, but it may have been WINX, and it was located at Eighth 
and I, Northwest. 

Q. It was very definitely, according to your recollection, the predecessor 
of WWDC? A. To fix it definitely, it was located at Eighth and I, Northwest. 

It was the predecessor, from this point of view: it preceded WWDC for the pro- 
gramming of the District Round Table, which is and was a public service of the 
Junior Bar, because I had the program moved from the station whose call letters 
I can't recall for certain, to WWDC. And it was during this time. 

Q. Did you have charge of the very first program of the Junior Bar on that 
radio station? A. No. 

Q. Who had charge of the first? A. Thefirst I wouldn't know. When I be- 
came a member of the Bar and shortly thereafter, I was placed in touch with 
Bryce Rea, Jr., who was at that time chairman of the Radio Committee or 
Public Information Committee, rather, of the Junior Bar. And they were doing 
a program on radio. But within the year that I became associated with the Com- 
mittee, through Committee discussions, and I think the Committee was limited 
to myself and Bryce Rea, from a participating viewpoint, evolved the District 


Round Table, and it was programmed beginning from the date of these discus- 

sions. From the first one it was continued and perseveres to this date at WWDC. 
Q. And you say that was under the auspices of the District of Columbia 

Bar Association? A. It was a public service program at various local outlets, 

now at WWDC, and for some six years, I think there -- done, I believe, now, 

as it was then, at least when I was chairman of the committee, it was done in 
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cooperation with the Junior Bar Section of the District of Columbia.Bar Asso- 
ciation. All of the programming and the production was in the hands of the Bar 
Association committee members. That would be the Junior Bar, but it wasa 
public service feature of the radio station. 

Q. . Could you state briefly what type of a program that was, and still is? 
A.. That was a radio round table. Back in those days, before television, we 
didn't have television in the District until about 1950, it was a discussion forum, 
a type you see so often on the air today, involving the participation of speakers 
selected because they are prepared or qualified, supposedly, to discourse upon 
a given topic of current general interest. 

Q. Like a news conference, or something like that? A. Somewhat similar. 
We avoided legal questions in those days and discussed topics of more general 
interest, but inevitably we found lawyers as qualified speakers. 

Q. But it was not a courtroom type of drama? A. Notatall. But I had 
suggested during this period of time that I felt that a courtroom type drama 
would be a better public service for the Bar Association, and a greater drama- 
tic appeal to the listeners. 

Q. _ To whom did you make the suggestion? A. To the programmers, Lyn- 
ette Wilson, for one. 

Q. Lynette -- A. . Wilson. 

Q. Who is now known as -- A. Lynette Wilson Thorpe. Iam certain that 
I also discussed it with Bryce Rea, who was chairman of the committee. 

12 Q. . Can you fix the time a little more definitely? A. No, Iam certain that 
- Icanmnot. It would be impossible. 

Q. But you said -- what year? A.. I became interested in radio, and not -- 

Q. What year? A. '47 and '48. I am reasonably certain that I discussed 
it with either Ben Strauss, who is president of WWDC, or with his program dir- 
ector, Mr. Reed. | 

MR. McGEE: Hugh Reed. 

BY MR.. SHAY: 

Q. . Did you also submit any script of any kind? A. No. 
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Q. . To the best of your recollection, as of what date do you say or claim 
that you first submitted a script for a radio courtroom drama? A. On radio? 

Q, . Radio or television. A. Now we are getting ahead of my story, andI 
suppose this is where you want to go. In late '49 -- 

Q. Might it have been November or December? A. It could have been 
any time after August. I was approached, I was called in my office, either by 
Jim McMurray or, and I believe that this is probably the case, by Jim Hardesty, 
and asked to attend a luncheon, or whichever of the two had my name wanted me 
to meet the other one and discuss a public service program. I had been very ac- 

13 tive in public service type things for the Bar Association up to that time, 

both locally and in the A.B.A. And it turned out, if my recollection is correct, 
that I had never met either of the gentlemen, but that one of them had become 
familiar with the District Round Table somehow, either through listening or 
through a conversation with either Reed or Strauss, of WWDC. 

Now, Hardesty at that time was with the National Association of Broadcasters. 
McMurray was either manager or program director, I forget which, although 


I believe it was program director of WOIC, which was our first local television 


station. | | 

Q. You are:speaking of August, September, October, November, or De- 
cember, of 1949? A. It was in the latter part, late '49: It was not early. It 
could have been any time after August. I'm not certain, and I have no means 
of finding out, because there was no correspondence. . They asked me if I would 
be interested in doing a public service program along the lines of the District 
Round Table for WOIC television, at this luncheon, and I recall definitely telling 
them that on television I felt there was something that would be of greater value, 

14 from the public service viewpoint of the Bar Association, and something I 

actually felt would be better for television. I actually had the idea in my mind 
buzzing at the time, and then I related to them what I wanted to do. 

My initial idea involved the presentation of constitutional issues through 
their reduction to a trial form from the appellate decision, and using extempor- 
aneous witnesses. I recall urging upon them that the cost of the show would 
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be minimum, because I would be able to rehearse the witnesses after I had 
digested a script over a cup of coffee or a glass of beer, and that I felt secure 
in my feeling that, because. of my experience with the District Courtroom and 
the success which I had had with it to that date, in obtaining the cooperation of 
the board of directors of the local Bar and the Judges locally, and the attorneys, 
I assured them that I would be able to maintain a high caliber of program by 
securing the Judges from the various Courts to preside and the local lawyers to 
try the cases and defend them. 

And out of this conversation -- now, no script was written. They asked me 
to preview a show for them, to put one together. There must have been other 
discussions between myself and at least McMurray, because I don't recall see- 
ing much of Jim Hardesty after that, and Hardesty had been with the predecessor 
of WTOP Radio -- what was that, WJJD or WJSV? 

MR. McGEE: WJSV. 

THE WITNESS: So he may have known me through the building there. I 
had gotten to know 2 lot of its people. I don't know what the initial contact was. 

I da know they came to me. Now, the first program on television that was act- 
ually produced for viewers on television was, I believe, in the latter part of May 
or early June 1950. Therefore, I feel, just reasoning from that, and recalling 
the process of development, I feel that we rehearsed the first program on WOIC 
in early 1950, andI would say about the first quarter. 

So that, in direct answer to your question, I would say that the first script, . 
so-called, and I will not call it a script, was written sometime between Novem- 
ber 1949 and April 1950, and that it was rehearsed shortly thereafter. I recall 
that the first Judge was Judge Schweinhaut, and that this first rehearsal became 
the first program, and that they were so delighted with the way it ran that they 
cut it in fifteen minutes and said, "That's all; come back such and such a date 
and do the show." 

I think it was called the State versus Willie Gray. . Willie Gray was a local 
colored attorney who had comic features and a native talent for expression, and 
my attempt in the script was to illustrate the constitutional sanctions afforded by 
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the Bill of Rights, the Fourth or Fifth Amendments, to a person accused 
of a crime, and specifically it involved the police brutality. 

We secured participation, very definitely, I recall, of Mr. Barrett, who 
must have then been Chief of Police, because we had either Robert Murray or 
Inspector Lutz as our police witness. So that was our first script. That was 
the first production, and it was in 1950, and it was at WOIC TV. It ran from 
then on for thirteen weeks -- I'm sorry -- 

BY MR. SHAY: | 

Q. . I was just going to ask you this: You said something which gave me the 
impression that you were differentiating in your mind the kind of a script which 
you produced for that first show from the typical type of script which some of us 
know about in the radio or television industry. A. Now, what you are doing is, 
Mr. Shay, I think, is assuming that what some of us so-called know in the radio 
and television industry today, as an origin, or is the thing as originated. I be- 
lieve that what we see today, including the program at CBS in question, at issue 
in this case, and others, is an evolution, a development from an original idea, 
my original concept was more academic than dramatic, but I got -- 

Q. . Can you give us factually what was in the script? Could you tell us what 

was init? A. I could if you had subpoenaed it, and brought you the original 
script. 

Q. Are you willing to produce that original script? A. Under subpoena, 
yes; and will certainly produce it at trial, and we will go to trial, I expect. 

Q. In other words, for the -- A. I would be glad to exchange my script, 
first script, by stipulation, for the original, or first script of the gentleman 
involved from Chicago, by stipulation. . Very pleased to do that. And also such 
changes that occurred in the script, I would be happy to exchange photostats of 
what I consider to be the development of the final script, because each show, 
each program, I feel, being an egotist, as you can become when you are pro- 
ducing something, I feel that each script was an improvement on the past one. 


I believe our reporter will testify to this, if we call him. 


Q. But you will readily appreciate, Mr. Noble, as a lawyer, that if you 
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could give me just some idea of what the script was, it would be easy to form- 
ulate the questions relating thereto. .In other words, just a general idea of what 
the script was.. Now, the one we are talking about was presumably prepared in 
late 1949 or early '50. A.. Right. Now, it is a script, but itis not what is 
commonly known as. a.script in the industry. 
Q. I see. Could you tell some of the elements of it? A. It consisted ofa 


-Synopsis, the intent of which was to get across to the Judge and the two attorneys 


participating the ultimate effect that I wish to create with each witness. It con- 
tained, not a dialogue, but a set of facts to be extemporaneously imposed by a 
given number of witnesses, and I believe there were four or five in the first one, 
on their own lives, so that they could testify on examination, both direct and 
cross-examination, from their own experience, plus this imposed set of facts 


developed to create a legal issue, or several legal issues. 


Q. . Did that so-called script that you refer to resemble the typical type 
of moot court memorandum or script that we used in law school when we were 
studying law? A. It was not at all similar to any we had used at George Wash- 
ington; no, sir. | 

Q. In what respect would you say it was dissimilar? A..I don't know where 
you attended law school -- 

Q. I attended Brooklyn Law School, Brooklyn, New York. A. At George 
Washington, actually my specific moot court experience was limited to appellate. 
I did not have a trial case in moot court. But my recollection of the trial court 

which I did not take, is that each witness rehearsed a few lines, which were 
mimeographed out for him, or read them and testified as one, two, three, as to 
a_ set of facts. In other words, the facts were developed for the witness. My 
script did not develop all of the facts. They imposed a situation and through con- 
versations backing up the script, I would explain to the witness. what the effect I 
was trying to create. was, and ask him to impose this. set of facts.on his life, so 
that he could draw upon his own experience to answer questions and achieve the 
spontaneous result that I wanted. 

It is a. 2 script, what I since learned is termed as an netaecd script. It 
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is a situation script. I used to refer to it as an ad lib script. 

Q. But you would not say, would you, that at Georgetown Law School, ac-- 
cording to your knowledge, that there was any attempt to have participants in 
a moot court case actually learn and parrot the lines before the court and the jury, 
if there was a jury? In other words, they would ad lib? A. I don't know what 
they do at Georgetown. I don't even know what they do at George Washington. 

Q. At George Washington, did they not ad lib their lines when they acted 
as witnesses? A. I don't recall. AsI say, I didn't take the course. My moot . 
court case was appellate. 

Q. You seem to place considerable emphasis upon developing constitutional 
questions of law. Will you go into that more? A. I got away from that. It was 
difficult to reduce an appellate case to two hours and retain -- I found out in pro- 
duction -- 7 

_ Q. . You found out in approximately the first quarter of 1950,. was it? A. I 
found out that the drama, the drama was the thing, and that I had to get away 
from this intent to educate the public. I had to do it more indirectly and subtly 
than I had hoped to do. I had this idea of Constitutional Bill of Rights -- 

Q. But the first case you spoke of being produced by WOIC was very def- 
initely a constitutional case, was it not? A. Let's put it this way: I got my, 
I developed from one of our early, andI can't recall it, constitutional decisions, 
which I probably picked up in my law school constitutional law book, a case in- 
volving police brutality, so that the legal concept, the legal theory and the instruc- 
tion which I suggested, by writing it out, to the Judge, would have been a strict 
_instruction on police brutality, and this is where I found out that I could not do 
what I had hoped to do. I neither had the facilities nor the resources to go be- 
hind the Supreme. Court decision and look at the record and determine how the 
issue was developed for the Supreme Court or the Court of Appeals, so I had 
to hypothesize the witnesses. All I was trying to do was to develop a constitu- 
tional question which I thought the public should become more aware of than they 
were, or refreshed upon. . 

Q. In order to put across that particular legal concept, did you, during the 
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first program, lay the greatest emphasis upon briefing the Judge as to how he 
should develop that in his charge to the jury, or something of that kind? A. No. 

Q. How did you do it, then? A. No. . The issues that were framed through 
the witnesses, I believe that first case involved a motion to dismiss on the ground 
of self-incrimination, growing out of brutality; and then later went to the jury, 
when the motion was denied, and I had set the facts up, and I may have suggested 
to the Judge that he deny the motion to dismiss. 

I don't think I actually began to. write the instructions; although I may have 
set forth a synopsis of what I believed to be the law involved,. I don't believe that 
I began to write the instructions until some of the Judges started asking me to, 
which was sometime later. At first they didn't mind doing it themselves. 

Q. Now, then, we can agree between us very definitely that the first script 

which you reduced to writing, of your alleged conception, was the script 
which was used in connection with the television broadcast on WOIC in approxi- 
mately May 1950? A. It would be either May or early June. 

Q. That was the first? A. The very first. 

Q. Now, Mr. Noble, referring to paragraph 3 of count 1 of your complaint, 
you have it handy, paragraph 3 of count 1? 

MR. McGEE: That's right. Go ahead. 

MR. SHAY: . Do you have it?. 

MR. McGEE: No. 

BY MR.. SHAY: 

Q. . Referring to paragraph 3 of count 1 of your complaint, you stress the 
advantage of economy in your claimed format. Will you explain what you mean 
by this? A. Well, as I grew to know the television business, as it was expressed 
to me at WTOP, after I really became involved -- 

Q. . That was what time, what ne what year? A..; Based upon the tial 


of my experience. “ 

Q. But you are now testifying to some particular point of time or period of 
time, because WTOP was not in existence -- A. WTOP came into existence 
sometime during the running of my first thirteen weeks at WOIC. 
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Q. Didit? A. Yes. . The original was begun for WOIC, and right in the 
middle of it, the contract, there was a turnover. . It was an oral contract, and 
there was a switch. Jim McMurray left WOIC and someone else came in for 
WTOP. I believe it was Tom Taussig, I don't know, as manager; but the program 
continued at the same hour and in the same way, and that was during my first 
period at WTOP. 

Q, . Excuse me for interrupting you, but I felt it would be helpful to us if you 
could fix the month, if you could describe the economy in your claim. A. . From 
the beginning I saw the economy where there was or would be no rehearsals. 


. This. was one of the things I urged in favor of doing a dramatic type court scene, 


rather than as opposed to a take-off on the District Round Table, because I felt 
at the time there were just too many round tables and round tables. 

Q. . You had conversations about this? A. Yes. 

Q. With whom? A. Hardesty and McMurray and whoever else would have 
been affiliated with WOIC -- Johnny Pappas. 

Q. Will you spell his name? A. P-a-p-p-a-s, was one. I will have to find 
out or recall somehow. 

(There followed discussion off the record, at.the conclusion of which, at 
5:00 o'clock p. m., the taking of the instant deposition was recessed to 10:00 
o'clock a. m., the following morning, Tuesday, January 7, 1958, in the same 


‘ premises. ) 


[Filed January 23, 1958] 
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DEPOSITION OF BEN PAUL NOBLE 


Washington, D. C. 
. Tuesday, January 7, 1958 


The taking of the deposition of BEN PAUL NOBLE, plaintiff herein, was 
resumed at 10:00 o'clock a. m., before Jesse L.. Ward, Jr., a notary public 
in and for the District of Columbia, in Room 842. Wyatt Building, 777 Fourteenth 
Street, Northwest, Washington, D. C., having been recessed at 5:00 o'clock 
p. m. the previous day until this time and place. 
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APPEARANCES: 

On behalf of the plaintiff: Hugh J. McGee, Esq. 

On behalf of the defendants: Percy A. Shay, Esq.; Sidney H.. Willner, Esq. 

PROCEEDINGS ~— 
Thereupon 
BEN PAUL NOBLE 
the witness on the stand at the time of the recess taken the previous day, was 
examined and testified further as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF - Resumed 

THE WITNESS: I would like to clarify something that may be confusing. 
After leaving the office last evening, I went up to the apartment on New Hampshire 
Avenue. My lease up there is for the term of one. year. . It is not a month-to- 
month lease. And the lease on my mother's apartment at 2647 Forth-first Street 
is in my name and has been since 1942, andI have paid most of the rental on 
that lease. . That's all. 

BY MR.. SHAY: : F 

Q. I believe, if I remember correctly, that you said yesterday that you 
had not paid any District of Columbia income tax. A. Never have; no, sir. 

Q. Then I believe you said that was due to the fact that you were living at 
the time -- A. In Arlington. And every tax year, this will be my first tax year 
in the District of Columbia. 

Q. From 1950 -- A. '57. 

Q. In other words, you are planning to pay District of Columbia taxes? A. 
I haven't been planning to, but I suppose I will haveto. It had not occurred to 
me, actually. I have not been sent the forms. 

Q. So you have not up to this time? A. Upto this time, I haven't paid 
District of Columbia income taxes. . 

Q. . That is due to the fact that you have always had your residence in Arling- 
ton? A. In Arlington, yes. 

Q, By the way, could we once more clear up, because it isa little hazy in 
my mind, your earliest conversations about your plans for putting on television 
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a courtroom drama? Will you tell us some more about who you talked to about 
it? Just namethenames. A. Well,. I talked to Lynette Wilson Thorpe. I re- 
call having talked with her, because I recently, either immediately before or 
after the litigation, ran into her quite accidentally, and we discussed our prior 
conversations, and I know that she was a program director, either at WINX, or 
one of the earlier stations that we were programming the District Courtroom on. 
Now, mind you, these original conversations -were related to a radio produc- 
tion, not a television production, because we didn't have television in the District 
then. 
28 Q. . What year are you speaking of? A. Back in 1947, '48, '49, early '49. 
Q. . Well, in those days you were talking about the.District Round Table? 
A. No. I was talking about the District Courtroom, which was the original name 
of the television show. I cannot from memory recall the names of the program 
and management personnel at the various stations with whom I did try and sell 


the idea of a courtroom drama on radio, but Iam certain that a search of my 
files, and by that I mean my files on the Public Information Committee, not on 


the Letter of the Law, will reveal their names and possibly some exchanges of 
correspondence. 

. They would have been the programming personnel at WINX and WWDC and 
the other station at which we did the District Round Table. I don't know, don't 
recall the call letters of the darn thing, it's not operating any longer in the. District. 

Now, in.'49-'50, after this conversation or luncheon with Jim Hardesty and 
McMurray, when the possibility of television was opened to me, then I began dis- 
cussing it quite freely, for two reasons: to secure the cooperation of the Bar 
Association and Judges,. I discussed it through various committees with the Bar 
Association, with the Judges themselves, -- I know that I talked with now Judge 

Bastian. He was not then a Judge, but a member of the board of directors 
of our Bar Association. I discussed it certainly with Judge Schweinhaut, who 
consented to appear on the first program. 

And then the conversations took another aspect with the personnel of WOIC, 
which would have included Jim McMurray and Pappas, among the names I now 
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remember, andI regret I have never made a search of my files. I have gotten 
them in order but I have not read any of the correspondence or really attempted 
to dig out the basic facts. 

Again, I am certain that I can make that information available, given rea- 
sonable time to dig it out, but it would have been conversations -- would have 
been with personnel at WOIC, possibly the management end of it above and beyond 
Jim McMurray. I don't remember. But it was not then affiliated with any network. 

Such conversations relating tothe projection of this courtroom drama on 
television, and my concept of a spontaneous and unrehearsed show, which was, 
in my opinion then and still is, the real salable future of the project, the feature 
that I thought would be most appealing, aside from the fact that it turned out to 
be quite dramatic at times, those conversations took place fromthe date of the 
initial talks with Hardesty. | 

Q. That was in19-- -- A. Latter '49. 

Q. The latter part of '49? A. Weare on television now, away from the 
original radio, into the actual first program, which, after rehearsal, was actually 
produced for one hour, in either late May or early June 1950. There would have 
been many conversations in that interim. 

Q. Am Ito understand that any conversations that you may have had with 
reference to production of the radio drama, as distinguished from the television 
production, were necessarily very sketchy? You simply said -- A. No, I was 
quite certain as to how I wanted to do it by the time I talked to Hardesty. 

Q. . Did you talk to many people about it? A. I would have talked certainly 
to Bryce Rea. : 

Q. Who was he? A. Bryce was then the chairman of the Public Information 
Committee of the Junior Bar. 

Q. Did you disclose to any programming personnel, director, or any radio 
personnel, the element of what you considered to be would be a good radio dra- 
ma? A. - Yes. 

Q. Would you name them? A. . The only one that I can now name from mem- 


ory is Lynette Thorpe. 
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Q. And you did make a disclosure to Lynette Thorpe regarding the ele- 
ments of the proposed radio courtroom drama? A. Well, now, if you mean by 
disclosure in the legal sense, a full disclosure, I'd say I don't remember whe- 
ther it was that kind of a disclosure. 

Q. Well, can you remember the substance of the conversation you had 
with her about a radio -- A. No. I suggest it was probably to the effect that 
I knew I could do it, I thought it was good, and that it would involve X, Y and Z. 

Q. Can you remember what period of time it was? '49, was it? A. 149 
or -- that was Lynette Thorpe -- no, that was in '47, '48. | 

Q.. Can you remember the approximate months and year or the approximate 
quarter of any year when you first made a disclosure of all your plans with ref- 
erence to the production of, first, a radio courtroom drama, and secondly, a 
television courtroom drama? I think you have already answered the first part, 
namely, that Lynette Wilson was the only one you ever talked to about a radio 
courtroom drama; is that right? A. Yes. 

Q. Now, will you go into the television? When did you make the first dis- 
closure of your plans? Was that to Mr. Hardesty. A. That would have been at 
the luncheon with Hardesty and McMurray. 

Q. During October, November, or December of 1949? A. To be quite 
frank with you, I had never seen the television program. I was aware of its 
existence, and the television just had not occurred to me, and the possibilities 
opened up at that luncheon, I had been concerned with radio and the District Court- 
room, and we did not have a television set. 

Q. So that we may proceed upon the assumption that up until September 1, 
1949, you had never actually looked at any television performance? A. I had 
never seen a television program myself until -- I had never watched a televi- 
sion program myself until quite some time after I began producing Letter of the 
Law for television. 

Q. Now, we were talking, when we ended last evening, or the afternoon 


session, about the economy which you have stressed. A. Yes. 
Q. With reference to the program referred to in your complaint. Now, 
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does not such economy as might arise result from the fact that your program 
did not contemplate the use of professional actors? A. Well, as it developed, 
33 it remained that way; but the projected program would have involved not the 
use of professional actors but the need, the requirement that certain of the par- 
ticipants be paid. The real economy or economic feature of the program format 
_ originally, and I think even three years later, when it went off the air, lay in the 
fact that it was unnecessary to rehearse witnesses, that some of the talent would 
not have to be paid, depending on where it was produced. 
| Under exceptions taken here in the negotiations of union agreements at the 
time that I was programming the show, it is my recollection that unless an 
individual appeared on the program three consecutive weeks, he need not become 
a member of AFTRA, or whatever the union was; and consequently, if I rotated 
my personnel, such as the court reporters and the United States marshals, we 
actually used the marshals out of the District Court, the clerks, the Judges, and 
the attorneys, then locally, at least, we had no talent fees to be paid. But the 
basic feature of the program from the beginning lay in the fact that it was spon- 


taneous and absolutely unrehearsed. There was only one rehearsal, and between 
sixty and eighty programs were produced for television, but only one rehearsal, 
and that was, in reality, a preview which was short, which sold the crystallized 
idea to the management out at WOIC. 


34 Q. Were you the producer of the sixty or eighty programs on television? 
A. I produced them, I directed them, I wrote them, I cast all of the scripts, 
and went completely mad because I had no assistance either from the Bar Asso- 
ciation or WTOP.. | 

Q. Now, referring to all of those programs, will you please state the per- 
sons connected with those programs, either actually actors or others who 
actually were paid some compensation for their time and telent on the show? A. 
Ben Paul Noble - period. 

Q. You were the only one who received compensation? A. Yes. 

MR. McGEE: Go ahead. 

THE WITNESS: And not sufficient, but the only time that that one hour 
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program ever cost WTOP was the varying scale between $25 a week and $150 
a week paid me by WTOP, which I think they call a sustaining producers’ fee. 
I have all of the receipts. 

BY MR.. SHAY: 

Q. And practically everyone that you used on your program, who appeared 
on the screen of the television, would have either been a local Judge or a lawyer-- 
or if I understand it correctly, did you not make some effort to get celebrities, 
local celebrities outside of the law? A. Oh, certainly. 

Q. That is whatI mean. Can you tell us about that, as to talent, what sort 
of celebrities would you select? A.. This program came up each week, and I 
was the only person doing it. No one knew what the next program would be until 
I had ironed it out, including the station. They never knew what was going on the 
air. They turned the studio completely over to me. No one even showed up. 

All that they had present was their engineering personnel. 

After -- let's put it this way -- the first thirteen programs were done in 
1950: this is an oral agreement. During the running of this oral agreement there 
was a changeover from WOIC to WTOP. During this first thirteen weeks no 
effort was made to secure professional type talent, and by that I mean celebrities 
who happened to be in the District of Columbia. 

Well known personalities were selected for a part in a program, which was 
usually developed around a real aspect of their lives, with the superimposition 
of a criminal situation upon their life, and developed through other witnesses. 
Then it was done because during these thirteen weeks I wished to create an effect 
that would capture an audience. 

Iam certain that at least one or two of them -- now it's coming back to me-- 
I know there was a singer at the King Cole Room who consented to use her own 

name, and Diana Mason, who was then at the Colony Club, singing, who 
agreed to use her own name. So it occurred to me during this first thirteen weeks 
that I might startle the public, having already been convinced by viewer reaction 
of the realism of the program, it the viewing public should see someone who they 
otherwise knew, on trial; somewhere during that first thirteen weeks I did secure 
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a couple of well known local celebrities. I'm not sure whether Jimmy Lake 
was one of them in that period of time. | 

Q. Whois Jimmy Lake? A. Jimmy Lake is a well known local color. 

Q. A colored man? 

MR. McGEE: No, no. 

THE WITNESS: No. He is among the sporting world of Washington pro- 
bably the best known local figure. He has owned and operated night clubs in the 
city, and he announces all the wrestling and boxing matches that originate here 
in Washington, and still does, I believe. 

MR. McGEE: He owned the burlesque show and a tavern. He was a tavern 
owner. 

THE WITNESS: Now, I think I may have used him on one of the earlier 
shows, but I'm not sure. . 

MR. McGEE: You did. | 


BY MR. SHAY: 
Q. Can you state whether on any of those shows, in respect to which you 


were the producer, you used any celebrated professional actor or actress, cele- 
brated in the sense that some of these famous names are celebrated, like the 
Barrymores, or someone else? A. Not in the first thirteen. Now, after the 
show had acquired a reputation, which would have been later, when I renewed 

it in 1952, '51, or '52, or whatever it was, -- 

MR. McGEE: Sally Rand. 

THE WITNESS: Sally Rand is one that I recall. AndI recall talking to a 
number of them, but I don't believe that I got anybody with that kind of a repu- 
tation. 

BY MR. SHAY: 

Q. Sally Rand has a reputation as a dancer, does she not? A. Yes, she 
is 2 fan dancer. 

Q.. Did she appear on the program which you produced? A. Yes. 

Q. Do you remember the name of it? A. The People versus Sally Rand. 

Q. . Did she receive compensation for appearing on your program? A. 
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No. The only money that was ever paid to anyone for appearing on that program 
was paid to me. I may have given the cab driver five or ten bucks once in a while. 

Q. Now, Mr. Noble, at any time did you use an actor, as such, -- in other 
words, one who was not acting as himself or herself, using an assumed name 
on the television screen? A. Oh, certainly. Very often. 

Q. Who did you use? A. I used our reporter's son, and other such people. 

Q. But he was not a professional actor? A. No. 

Q. What Iam trying to do, what I am trying to understand is this: You gave 
me the impression just a moment ago that you developed this idea which you 
allege would give more dramatic effect to the program. I am referring to your 
testimony during which you pointed out that if you could get some local person 
who was known to the people of Washington, then could tie in some -- A. This 
was not for dramatic effect. This was for realism. 

Q. For realism -- if you could tie in with that real person, using his real 
genuine name, some episode. Now, did you ever do that with anyone who is in 
the category of a professional actor like, for instance, the late John Barymore 
or Lionel Barrymore? A. I'm not sure that I understand the question yet. 

Q. I will try to clarify my question: Did you ever use a professional actor 

in the conventional way that professional actors are used on the stage or in 
movies or television, or did you always try to relate to that person that you se- 
lected, the local celebrity, some particular incident that would give realism to 
the drama? Please develop that in your own way. A. Let me tell you the var- 
ious ways that it was done. The end result desired each week was a dramatic - 
television production. The ultimate features that attracted themselves to me, 
as the producer, as I developed this program over an extended period of time, 
were realism and legal efficacy. I still attempted, even at the end, to get across 
some subtle legal point through the development of the script. I did not always 
work, for a number of reasons. There were too many participants. | 

But in order to accomplish realism, there were several devices: the use 
of an actor's real name, and by "actor, ' I mean the person participating. 

Q. As distinguished from a professional stage actor? A. As distinguished 
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from a professional stage actor paid for appearing. 

Q. Yes. A. Now, each Monday, after the program, assuming that it had 
been aired on Sunday, I would begin looking for a person to appear as a defend- 
ant. That was the first step, normally. Sometimes I would look for a person 

who would, if a woman, be attractive physically to the viewer, or some- 
times have a name occasionally, and of course people after a while began calling 
me -- a story idea would suggest itself from the conversation, or a letter, and 
where possible, after some experience with the production of this program, I 
attempted to have all of my participants use their own names, except where the 
part that I would ultimately come out with for them was so discreditable, possi- 
bly, that I myself felt that it might do them harm rather than good. I would en- 
courage the use of their own names in order to acquire the realism. ' 

The effect of having viewers who knew them and did not know the program 
think they were actually involved in a courtroom trial -- this was not always pos- 
sible. Sometimes a script was written, after they read the script, even though 


they had agreed prior to that time and discussed it with their family or intimates, 


they decided that they could not risk using their own name as a defendant, and 
frequently at the last minute, some as late as ten minutes before we went on the 
air, I would have to change the name of certain parties. But my desire, where- 
ver possible, was to be the judge myself of whether it was good or bad for them 
to use their name and convince them that it was good, ifI felt it was good, and 
have them use their own names if I could thus persuade them. 

Q. Now, Mr. Noble, to make sure I understand, obviously Sally Rand, as 
a member of the theatrical profession, has a name which is well known in many 

cities. A. Yes. 

Q. So, therefore, when she appeared on the television production of which 


you were the producer, sometime in 1950, perhaps, was it? A. I'm certain Sally 


Rand didn't appear until '52. 
Q. '52? A. Yes. 
Q. In other words, her name was announced --. A. Yes. 
Q. -- by the announcer, and shown on the television screen; is that right? 





<: 





59 
A. Yes. 

Q. Was the character that Sally Rand played on the television screen at 
that time Sally Rand? A. Well, it was part Sally Rand and part Ben Noble. I 
talked to Miss Rand several times and told her my‘method of writing these 
scripts for accomplishing realism, and to make spontaneity of response possible, . 
and I explained to her that I didn't regard her as a professional actress, from my 
point of view, or any different from a cab driver that I needed for a witness, and 
I think she liked the approach that I had to the program. 

So I asked her to tell me what in her life made her feel that she -- what in 

42 her life would cause her, if it happened, to commit a crime. Now, she may 
have dreamed up the story, I don't know, but she told me a story about a son whom 
she had been unable to adopt, who was born illegitimately to a trouper in a show, 
and whom she cared for since birth, and whose family she feared might attempt 
to take him away through a custody proceeding. 

Now, with that as a background, I developed a kidnap and murder sequence 
which was absolutely unreal, and which she acted off extremely well, if I recall, 
which I think is one of the better scripts that I wrote, apart from the fact that 
its basis was given to me by Miss Rand herself, and which she reacted in quite 
naturally, because I believe it was a genuine fear that she had. 

So it was partly, a very slim part of it was true, the large part of it was 
imagination derived from the truth, and it was.acted, in a sense, by Sally Rand-- 
since it wasn't true, she had to carry off emotionally for the most part. 

Q. Was there any production that you can think of in which you used a mem- 
ber of the theatrical profession, and used that member in such a way as not to 
disclose the name of the professional actor or actress? A. I think in the same 
case, or show, the State or People, whichever it was at that time, versus Sally 
Rand, a professional actor named Jimmy Brown participated as a witness and 

43 refused to use his name, and actually the part he had had no relationship to 
his actual life, anyway. 

Q.. Was he paid for participating? A. No, he was not. No one was ever 
paid. I was told that sooner or later some of these people would have to be paid. 
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We had a break at the time in the union contract, and, well, we will get 
into that later. 

Q. You spoke about someone would have to be paid, and I have the impres- 
sion --A. Would have had to be paid, if we had continued. 

Q. ._ That would even apply, for instance, to a regularly employed court 
clerk, if he appeared on your program five or six or ten times consecutively? 
A.. Consecutively. Some of the attorneys -- I tried to get compensation for the 
permanent courtroom personnel, unsuccessfully. 

Q. Was it a position of the ASTRA, the theatrical union, that even a lawyer, 
if he appeared five or ten times consecutively, would have to be paid? A. Itis 
hearsay, as far as I'm concerned, because my information was purely hearsay 
through either Taussig or John Hayes. 

Q. Was that the impression? A. My empReseian was not: five or ten, but 

44 two or three consecutive times. 

Q. Yes. A. Now, this was later. Originally, no one ever raised this pro- 
blem, but apparently the union raised it. 

Q. .Sometime, perhaps, in 1952? A. Yes. AndI made it a policy then to 
change the reporter every week, to alternate two of them, so I broke the contin- 
uity, the consecutiveness of it. 

Q. Now, Mr. Noble, referring fe paragraph 3 of count 1 of your complaint, 
you have set forth approximately one dozen so-called original ideas which you 
allege are novel and original. Let us go over these to determine which, if any, 
are essentially different from the moot court trials which you and other lawyers 
will remember from law school days. What do you mean by original spontaneous 
scripts? A. By original, I mean that they are not edited, not derived from 
reading. Iam not, I never did take a novel or story or short story or essay or 
anything written by someone else, other than myself, and attempt to reduce it 
to a courtroom drama. - Every production was original to me, derived from my 
own imagination, from such material and sources as my creative mind, which 
I hope I was endowed with, worked out, and the end result was a dramatic pro- 
gram on television. 


45 


46 


61 

It was original, it sprang from some source within me. I never looked any- 

where else for it. It was spontaneous. And by "spontaneous, '' I meant and 
mean that the reaction after -- or of the witnesses to the examination of attorneys 
during the progress of the courtroom production, was inclined to be spontaneous, 
in the sense that they had no prepared or rehearsed script to rely upon. 

There were suggested ideas, and occasionally a suggested answer to a spe- 
cific question, inserted in the script, but the spontaneity of the program and the 
fact that I did not require them to rehearse and memorize a dialogue, often re- 
sulted in their complete omission of a direction with respect to a given line which 
I, at the time of writing, thought essential, but nevertheless the spontaneity 
added to the program, and eventually an issue was always developed after a means 
of protecting the script, from a legal point of view, was devised, by providing for 
the setting up, the constant setting up, of an issue, so that if we missed it one 
way, we would get it, the issue, through another way, or through another means. 

_ But by "spontaneous, " actually I mean no dialogue, no rehearsal, no memor- 
ization. The witnesses react naturally and normally. | 

Q. Well, Mr. Noble, I have the impression from what you have testified 
that what you did was to write out a synopsis of what the defendant in this court- 
room drama was supposed to be charged with, and the general idea of the nature 

of his defense, and so forth, and you would give that to a competent person, 
he would be a lawyer, not necessarily a lawyer for the defendant, but someone 
like Sally Rand. A. No. I wrotea part for Sally Rand. Every witness hada 
part. The script consisted of -- 

Q. Not containing any dialogue. A. No dialogue. Suggested answers toa 
suggested direct question would occasionally appear, but absolutely no dialogue. 
Q. . Did you testify -- A. But each witness did have a written-out part. 

They, on each page of the entire script, which as it developed sometimes con- 

tained as many as twenty or thirty pages, would havea part for each witness, 
and be blocked out so that they all fit together, and sometimes I would not give 
all the witnesses all the parts, because I didn't want them to know what other 
witnesses were going to say. But this would bea matter of extraction from the 
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script, as a whole. 

Q. How would you brief the lawyer for the prosecution or the lawyer for 
the defense? A. At first, by sitting down at lunch with them, or over a cock- 
tail. After I had learned that the spontaneity of the thing was a real asset, I 

47 never briefed them unless they asked me what I had been driving at or what 
point I wanted to make. The lawyers who became repeaters on the program 
\never did this. They knew how I wanted the thing operated. We would meet at 
the station an hour or possibly two, depending on the script and the lawyer, 
before the program went on the air, and talk about it briefly in a conference, 
and they would start interviewing their witnesses the same as they would before 
going into a trial. 

Q. But someone would have to give the attorney for the prosecution or for 
the defense a general idea of what the charge was and the defenses, and so forth. 
A. No.. Every lawyer got a copy of the script, sometimes, again, omitting cer- 
tain parts, because the lawyers became -- some of them were as hammy as the 
talent, but -- 

Q. Soin that case -- A. The composite script was generally distributed 
to all participants, including the reporters and marshals.. Everyone knew, gen- 
erally, within the script limitations, everything that was going to happen during 
the trial, and what the issue would be. There was actually an indictment. This 
would appear on the first page. It was a summary form of indictment, attempting 
to reduce it always to save time, and by using such stipulations as the develop- 
ment of the script would require in order to save time, without unnecessarily 
detracting from either the courtroom realism or the drama. They would appear 

on the first page and counsel would be requested to read such stipulations 
into the record. Occasionally the testimony of an unnecessary item, from a 
dramatic point of view, would be stipulated, such as the coroner's testimony, 
and so forth. All of this would appear on the first page or two, and behind it 
would appear the scripts or the parts concerning information as to the witnesses 
to be examined directly by each lawyer, since the entire script showing the other 
witnesses who would appear would depend on the program and the lawyers. 
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Q. Now, Mr. Noble, I suppose you have some copies of those scripts in 
your files, have you not? A. Yes, I have. 

Q. Have you any with you today? A. I do not have any with me-today, be- 
cause I am not responding to a subpoena. I am quite willing to furnish them, if 
requested... They naturally will be offered at any necessary hearing or trial as 
part of our evidence. I have in excess of seventy scripts. I believe I havea 
copy, at least one copy of every program that I ever arranged. I may have lost 
one, where I just handed out too many, one or two, but I think that I have 99 
percent of them. 

Q. Now, what is your position with reference to those scripts now? Dol 
understand you to say that you will only produce them in response to a subpoena 

or an order of the Court? A. Or order of Court, unless through my attor- 
ney we can stipulate that there will be an exchange of scripts, either photostat- 


ically or otherwise. I feel that if the originator of the basic program involved 
has, as the subject of this litigation, and is willing to lend me His scripts as 
they developed, I would be quite happy to furnish him copies of every one of mine. 


And the developm ent was a matter of refinement, rather than change in the script, 
and the method of script preparation. 

Q. Mr. Noble, what do you say is the difference between your scripts and 
those used in moot court trials of law school days? A. Well, I have never seen 
a script, I was thinking about your question yesterday, last evening, after leav- 
ing your office, and in the moot court trials that I witnessed at G. W., George 
Washington University Law School, the moot court teams were divided into -- 
of course -- plaintiff and defendant, two on each side, sometimes three, and the 
teams would arrange for the exchange of witnesses. They would develop an 
issue and they were never -- they would just present the basic, bring out a fact- 
ual point that they wished to argue in their motion to the court, and no moot 
court that I ever attended involved a prepared script of any kind. It is my re- 

-_ gollection that counsel on each side just attempted to get across an issue 
through the use of each other and the exchange of court partners, and I didn't 
have one of those. I had an appellate case. It was disposed of on a motion, and 
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I promptly recorded my A in the course and stopped attending. SoI don't know, 
I have never witnessed, to my recollection, never seen a moot court case pre- 
sented with witnesses. 

Q. It is quite obvious that if in a moot court trial one of the issues involved, 
let us say, a breach of promise case, in a co-educational school, it would be 
likely that one of the students would act as the one to sue for breach of promise, 
and she would have to be told the nature of the story which she was to give to 
the moot court judge and jury, would she not? A. It is obvious to you, but it 
is not to me, becauseI don't know. It was not obvious at G..W. AndI will say 
this: If anyone can show me a script for a moot court case anywhere in the 
country that will compare with either my first or last script, I will eat the com- 
plaint in this proceeding. Iam on the record, and I know it. 

Q. You have referred to simulated court trials. Is it not true that in every 
moot court proceeding, a trial is simulated? A. Again, I think basically a moot 
court, the idea of a moot court involves a simulated trial, because it is a trial 
and it is not an actual trial. However, I don't know. My moot court case involved 


dead bodies. I have still got the brief in my file, and it was disposed of on 


a motion to dismiss. 

Q. . Carrying that thought one step further, is it not also true that in every 
courtroom drama that we are accustomed to witness in the theater or on the 
motion picture screen or by television, every possible effort is or should be 
made to create the impression that it simulates a court trial? A. Well, let's 
put it this way: I will agree with your statement that it should be made, because 
it was upon this concept that something compelled me to want to do something 
that was real. I will not admit that any of them, up to the time that I did mine, 
actually did simulate a court or approximate the realism or effect of a courtroom 
trial. I had never seen one that did. I had never seen one that approached the 
realism that mine effected until sometime within two years after I had been pro- 
ducing, when a program, I returned to the District after leaving, and it seemed 
to be very close to mine. The name of that program was "They Stand Accused, " 
but when it originally appeared in the District, it did not have the simulated 
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realistic effect that I felt mine did, with natural pride. 

Q. Did you ever see a courtroom drama in the theater when you were much 
younger, on the regular stage, legitimate stage? A. Oh, the legitimate stage-- 
probably something from Gilbert and Sullivan. I had seen courtroom sequences 
in a movie undoubtedly. I don't recall the names of the movies, some good and 
some bad, but never -- | 

Q. When you say good and bad, some that gave that impression of realism 
and some that did not; is that what you mean? A. Let's put it this way: Asa 
youth growing up I probably didn't care, but after I had gone through law school 
and became familiar with courts and courtrooms, I don't think that I saw any 
of them that left me completely satisfied. Too frequently, in those days at 
least, the lawyer was put in a bad light. And it was that sort of thing that our 
public relations program had been attempting to alleviate here in the District. 

Q. What you have just said is equally applicable to other professions also, 
is it not? A. Oh, yes, excepting possibly the medical profession. I think 
they had had a very good public relations from the word go. 

Q. In most moot court trials, is it not true that the participants deal with 
fictitious situations and characters? A. I really don't know. 

MR. McGEE: Let me interpose an objection. I think he said he does not 
know what a moot court is, and I don't mean, and I think as far as moot court 
is concerned, we can prove what a moot court is, or something similar, when 
the time. comes. But I would think -- 

THE WITNESS: I would answer your question by simply saying this, and 
I am repeating that my moot court experience was limited to possibly two or 
three weeks. At the conclusion of those two or three weeks I disposed of my 
case on motion, and having disposed of my case and taken the liberty of indulg- 
ing in other activities or interests at the time, I ceased to attend the moot court, 
having received my grade for participation. 

BY MR. SHAY: 

Q. But you did say that you have a somewhat wider knowledge of the court- 
room dramas as they have been shown in motion pictures or possibly on the stage? 
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A. I have knowledge that any movie-goer would have had. 

Q. Is it not true, then, that the participants in the movie courtroom dra- 
mas or theater dramas deal with fictitious situations and characters? A. Well, 
some fictitious and some not, I suppose. 

Q. Can you think of any case -- A. I think I can say that any real good 
courtroom sequences in the movies during more recent years, the last fifteen 

54 years, have involved something that is a development of an actual court 
trial, out of the life of a famous personality. I could not put my finger on it, 
but my impression is that the better movies have developed biographical, rather 
than courtroom sequences -- rather than the dramatic. 

Q. But that would not necessarily suggest that most, in most of the movie 
dramas, the situations are fictitious. A. ‘I really am no judge of that, sir. 

Q. . You used the expression "unrehearsed, with extemporaneous dialogue. "" 
I don't suppose you are prepared to tell us whether you remember any case in 
law school days in a moot court proceeding where the parties actually memorized 
the direct examination, cross-examination, and other dialogue. A. I know of no 
case in my moot court, and I have never. attended any other. 

Q. . Well, are you able to state whether, according to your knowledge, the 
participating law students, witnesses who act as lawyers in a moot court trial, 
and the judge who acts, ad libbed their lines, or otherwise indulged in extempor- 
aneous dialogue? A. I know of none, and I know that our Judge, who was a 

39 - District Judge of the District Court, never extemporized anything. . That was 
Judge Morris. 

Q. You mean to say he read his lines to the moot court audience? A. The 
Judge usually read from notes, yes: | | 

Q. Will you agree, Mr. Noble, that ever since the beginning of the theater, 
the motion picture, and television, producers of courtroom dramas did their 
best, sometimes not always successfully, to set the scene in an authentic and 
realistic manner, so as to create the impression that it was an actual courtroom? 
A. Well, I can agree to that. But I will qualify the agreement to the extent 
that in movies or in drama the courtroom, as I know it,. I don't recall any drama 
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devoted exclusively to the development of a trial. It was only a part. It was 
a sequence within a plot. 

Q. Well, now, again -- A. It was an episode in a film story. I don't 
recall any film or drama that I have ever viewed or witnessed -- 

Q. Do you remember a play called "The Trial-of Mary. Dugan," in the 
twenties? A. In the twenties? 

Q. Yes. A. No. Thetwenties, I was not a movie-goer. 

MR. McGEE: That was the first talking picture. 

MR. SHAY: The Trial of Mary Dugan? 

MR. McGEE: Or the first one that had all-talking in it. | 

_MR.. SHAY: Al Jolson was in one. a 

THE WITNESS: I don't remember it or had not seen it until today. 

MR. McGEE: Mr. Noble agreed in all respects to this -- that is, if he 
did, would it have any bearing? | 

MR. SHAY: I'm going over the various elements he has alleged in his com- 
plaint, to test out his observation with respect to these elements. Let me move 
on to the next one. 

BY MR. SHAY: . 

Q. You spoke of Judge Morris, a United States District Court Judge of 
the District of Columbia having presided over one of the few moot court pro- 
ceedings in which you participated. A. I know he was one. We had three or 
four moot court judges. Judge Morris was one of them. 

Q. ._ Do you remember any other names? A... Kirkland -- he was not then 
a judge. I believe Justin Edgerton. 

Q. Justice Edgerton? A. Justin Edgerton, an attorney here. 

Q. . Was that the gentleman who became a member of the Judiciary here? 
A. No. I'm not certain, but I'm reasonably sure that Judge Morris was my 

moot court Judge, and I never attended any other moot court. I know there 
were others around. 

Q. . Despite your limited knowledge of moot court trials in law school, you 
have done a lot of reading about the law, no doubt, Mr. Noble, in the years 
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that you have studied and been a lawyer, and will you not therefore agree that 
for many years preceding 1949, approximately fifty years, actual Judges pre- «= 
sided over moot court trials conducted by law students? A. This is something | 
that I have not reflected upon and have no knowledge of. I haven't done any read- 

_ ing that would induce that belief. I do very little reading, actually. 
| Q. . Do you claim that you were the first one to use practicing attorneys to 


represent litigants ina courtroom drama? A. I claim that I am the first one, és 
to my knowledge, to actually use actual attorneys and District Court or Federal 


Judges. v 
Q. . Did you ever hear of a program called "On Trial, " which was sponsored : 
by the Association of the Bar of the City of New York? A. I heard of it after 
I had been doing my program for some time. 
Q. . Did you know -- A. Judge Bastian gave me a book apparently written 
by someone who had something to do with that program, which I still have and 
58 have never opened, didn't know what the title of the program was. This was 
a Philadelphia program, I believe. That is, until after the complaint was filed 
in this lawsuit. Actually I had very little time or patience for what other peo- 
ple were doing. I was concerned with what I was doing. | 
Q. . Did you know that in or about the year 1949 practicing attorneys appeared 
on the American Broadcasting Company program ‘entitled "On Trial"? A. I did not. | 
Q. Have you since learned that they did so appear? A. Yes. Mr. McGee 
told me, after reading affidavits which were submitted by the defendants in this 
case. 
MR. McGEE: You have not actually learned, yourself. You don't have the Sd 
knowledge. 

. THE WITNESS: .I don't have this knowledge, myself, no. I know that over 
the three-year period that I produced my program, I had inquiries from law- 
yers, judges, people who happened to be -- and correspondence from all over 
the country, including Philadelphia -- and no one ever mentioned "On Trial," 
"They Stand Accused, " or "Who done it, "" or anything else. 

BY MR.. SHAY: > 
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Q. You say these letters that you received came from lawyers? A. Law- 
59 yers, judges, municipal officials. 

Q. What was the general purport of these letters? A. "Saw your program," 
or ''Heard of your program -- would like to do the same here. What can you do 
to help me? And how much money can we make?" And I had a standard reply. 
I have most of this correspondence, too. 

Q. You have alleged in the program which you produced that there was a 
commentator who could identify participants, explain complex situations or legal 
technicalities. Will you please elaborate on that? A. I had about the best com- 
mentator that such a program could ever have. It was me. Originally I intro- 
duced the program with a brief five-minute discussion of what we contemplated 
doing and who was involvedinit, and introduced the participants by name. 

Later I eliminated that. When I went on and wanted to retain the realism and 
not tip off to the new viewer that this was anything but an actual court trial. 
Always, from the beginning, I concluded the program, and this was the sim- 
plifying device. I interruped the program so as to cut it off, get it off the air 
at the appointed second, on the hour, by interruption myself with a discussion 
of what happened. If a legal point had developed which was left unexplained, I 
would explain its implications. If nothing novel had suggested itself during the 
60 course of the trial which required explanation or which I felt required ex- 
planation by someone who might be able to digest the legal significance into 
something that a layman might understand, then I would discuss the participants, 
tell where they had been, who they were, and I would invariably thank the Judge, 
introduce him, and explain what his function was and which Court he actually 
presided over; introduce the lawyers, and I would otherwise take up this five 
minutes of time with a discourse about the program and participants. 

MR. McGEE: May I interrupt for a moment? 

OFF THE RECORD. 

(There was a discussion off the record) 

THE WITNESS: After the program had been offered for sale commercially 
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by WTOP, which would have been during the second running of the program, 
when it became The Letter of the Law, rather than The District Courtroom, 
which would place it some time, I think, in 1951, that is when the station was 
attempting to sell the program to a commercial sponsor, the format was changed 
so that mid-way in the program, if it were a half hour program, and sometimes 
these programs were done for half an hour, there would be at the end of the 
first fifteen minutes, there would be an interruption by myself. The camera 
would go off the set and on to me, and I would break it up and talk briefly about 
the case up to that point. 

The purpose of this interruption in the middle was to indicate to the poten- 
tial buyer or sponsor of the program that there was an advertising potential in 
the middle. I insisted, since I was using Judges of some esteem, whose judicial 
character I sought to maintain, and whose confidence I had, because I had main- 
tained it, I insisted that there be no more than one such break, so long as I con- 
tinued to use Federal Judges. 

I suggested to the management at WTOP, toward the end of 1952, that I felt 
that we might deviate from the use of actual judges and use lawyers, elderly 
statesmen of the Bar, as it were, and that when we did this, we might break up 
the program several times and discuss it so as to have the judges recess the 
trial and give the sponsors an opportunity to advertise their products. 

This was actually done from the latter part of, I would say during the last 
thirteen weeks of the contract; it was done frequently, because they were really 
trying to push the show for sale. 

BY MR. SHAY: 

Q. I believe you testified that it was your desire to give the viewing public 
some understanding of constitutional law principles, and then that you found that 
because of the complexities, that you had to depart from that. But is it not 
true that all through these programs, you, as a commentator, attempted to 

elucidate the principles of law, explain it to the public, and place emphasis 
on it; is that right? A. Yes. Now, mind you, I only had X number of minutes. 
It varied between five and thirty seconds. I would naturally -- I was right on 
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the set directing and actually talking to the participants. I would have them 
take a camera off a man and say, "You are doing this wrong, speed it up,"’ or 


"Ask that question." I followed that program as closely as if I were trying it 
for both sides. 


During the course of the program something always occurred to me as re- 


quiring explanation, but sometimes the explanation might -- I might not have 
had the time left to explain the thing, and then I would talk about something else. 
It depended on, number one, what was important, what had to be done. Some- 
times a person's character ought to be saved, if the lawyer had particularly 
made a fool out of the young girl, for instance. I would talk about the young 
girl, because it was more important that I salvage her character than explain 
the legal point, which I could pick up again in another program. But, given the 
time, I would discuss the legal incidents of the case. 

Q. In The Letter of the Law, which you produced, Mr. Noble, will you 
agree that there was no character known as a reporter in that show, no profes- 
sional, no interviews in the corridors, and no running account that explained it 
to the audience, the complex points of law at issue? A. I can't agree with all that. 

Q. Let's break it down. A. There was no reporter, if you, by "reporter," 
mean a person acting in the program as a newspaper reporter. 

Q. Yes, that's right. A. There was not. There was a commentator. 

Q. You were the commentator? A. I was the commentator, and I had an 
announcer, and the two of us, he would ask me questions, and we would exchange -- 
at first it was just myself, and as the program developed, I couldn't tell you 
offhand when it happened, a staff announcer from the station participated in the 
break with me, discussing the point of law, or providing for the audience a 
running commentary on the case. We did that, if it was necessary to do it. We 
did whatever was necessary to retain the continuity of the program itself. 

If the program, from a continuity point of view, had carried itself, then 
we would discuss law. If it had not carried itself, then we would tie the story 
together and forsake the law, because the dramatic thing was the thing we 
actually wanted to retain. 





72 

64 Q. Now, -- A. Now, there was no news room, per se, but there was 
the interview. We frequently interviewed participants during these breaks, 
invariably depending, again, ontime. We interviewed not only -- sometimes 
the Judge would come off the bench, on several occasions I will say that the 
Judge came off the bench, and he participated in this commentary toward the 
end. Frequently someone from the studio audience would take part. Very 
often, and when we could arrange it, I would have someone like the president 
of the Bar Association there, and the discussion was almost always devoted to 
the courtroom drama, either legally or -- 

Q. But you didn't show scenes of any corridors of the courtroom, did you? 

A. Yes, such as they were. Now, we had a very cheaply constructed setting. 
I believe that the announcer actually said, "Now we will take you into the cor- 
ridor to see and talk to Ben Noble for a few minutes." But the effect of it was 
that the camera was taken away from the courtroom setting and into another 
room, and it was constructed of the same material, which would have been ply- 
wood, .I think, that the courtroom was. 


Q. . Can you remember what part of the program -- was it 1952 or ‘51? 


A. . This was from the beginning. 

Q. . From the beginning? A. Yes. 

Q. Is it true that in the program which you produced, a complete case was 
tried every week within the specified limitations of one hour? A. As completely 

as we could try it, either within the limitation of one hour or one-half hour, 
whichever time we were doing. However, again, when the station really began < 
pushing this program commercially, I suggested to both. CBS and WTOP that it e 
might -- that I felt that breaking the program down, recessing the trial at the 
conclusion of one program, and continuing it to the next, might give us more 
realism and also make it possible to time the program better. 

_ We were trying murder cases at one time on a half-hour time segment, 

first-degree murder cases, and these half-hour segments were back in 1951, 
and I didn't particularly like it, because the reaction of the bench was not fav- 
orable, and the lawyers, the idea of putting over a full murder trial in a halfhour. 
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MR. McGEE:. Tried a treason case in an hour, and the shortest one in 
history was three weeks. 

BY MR. SHAY: 

Q. With whom do you claim that you had conversations in which you -- ~ 
A. Eddie Albert, who was program director in 1950, with John Hayes, Tom 
Taussig, and Lloyd Dennis. 

Q. Who were they associated with? A. WTOP -- all of them with WTOP. 
Q.. You also mention or allege, rather, that you had some conversation 
with somebody at the'Columbia Broadcasting System. A. John Hayes at that 
time was vice president of CBS, and there were others. I think there was a 
Mr. Gamble. 

Q. 1950, did you say? A. No. I think '51 or '52. Mr. Gamble sat in 
on a number of these conferences. | 

Q. Who ishe? A. He was CBS. You see, when CBS was originally lo- 
cated in my old office building, the Warner Building, they maintained offices 
adjacent to John Hayes' office in the Warner Building, and they were discussions 
which were attended by whomever he called in, and originally Mr. Hayes and 
myself talked about this program quite often until it got ironed out. 

Now, I suggested to you the names of people that would have been the peo- 
ple in attendance at various conferences from time to time, and would not have 
all been present at the same conferences at the same time. I believe Mr. Albert 
left CBS in 1950. I believe Eddie Albert was there in 1950. I came back and did 
one show for him during the American Bar Association in 1950, in which I used 
a British or a Canadian judge. We had a joint convention here that year, with 
the Canadian Bar Association, so after running the 13-week program, some 
time during the convention, which would have been some months later, and after 

I had stopped doing the program, in 1950, and during the convention we put 
on a program, a special program for the American Bar Association, using a 
British judge and a Canadian lawyer, the fellow that had tried the Lord Haw 
case, and Charlie Ford kept saying, ''My Lord," and he couldn't get it out. 

Q. In paragraph 6 of count 1 of your complaint, you allege that you were 
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contacted by officers of the defendant WTOP, Inc., early in the year 1952. 
Will you please state the names of any such officers? A. At WTOP? 

Q. That's right. A. Well, this would have been John Hayes. I either had 
a letter or call from him directly. His office was two floors down from mine. 

I don't know whether I talked to him alone the first time. This is when the pro- 
gram came back on the air in 1951, wasn't it? 

Q. '52. A. I'm not sure of the date. The people that I would have been 
talking to from '51 until I stopped doing it in, I believe, '52, would have been 
John Hayes, Lloyd Dennis, Cody Pfanstiehl, Tom Taussig, and about the finances 
of the thing, the young man that is still with Mr. Hayes in his office as his admin- 
istrative assistant, I can't think of his name. 

Q. You say that all of those men that you have referred to discussed with 

you the thought which you referred to in paragraph 6 of count 1 of your com- 
plaint? A. Refresh me on paragraph 6 of count 1. : 

Q. The best thing to do is read it. I read from paragraph 6 of count 1 of 
your claim: 

"Plaintiff was contacted by the officers of defendant WTOP, Inc., 
early in the year 1952, with a view toward resuming the production of his 
program." 

Now, with whom? A. This was the group of people I just named. 

Q. Allofthem? A. Yes. Well, the contact was made by Mr. Hayes, the 
conferences preliminary to reproducing the program, The Letter of the Law, 
involved at various times all of these people, but always Mr. Hayes. Cody 
Pfanstiehl, for instance, was in charge of public relations, and we developed 
the idea of subpoenaing of jurors. 

Q. In paragraph 8 of count 1 of your complaint you state that: 

"Defendant WTOP, Inc., through its officers and employees held 
out to plaintiff as the principal consideration for his renewal of contracts 
and continued local production of said programs, that they were assidu- 
ously endeavoring, as plaintiff's agents, to interest defendant network CBS 
in presenting plaintiff's program as a network series." 
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Will you state the names of the officers and employees of defendant WTOP, 
Inc. , to whom you refer in the passage which I have just quoted? A. I refer 
to John Hayes and Lloyd Dennis, Cody Pfanstiehl. I don't think that Pfansteihl 
actually, to my knowledge, unless he never told me that he had been attempting 
to interest the network, but he told me that the others had been attempting to 
interest the network, and that I should just continue doing it, that sooner or later 
it had to become a network program. 

But, Lloyd Dennis very definitely assured me that it was being presented to 
the network, that network officials had seen it, viewed it here in Washington, 
that it would be or had been cabled in several instances to New York for review 
by their programming and editing board, or some such thing. I know for a fact 
that this is true, because I had conversation over the telephone with Mr. Paley, 
who was then, I believe, program director of CBS, about it. 

I was present in Mr. Dennis' office when he called in an effort to set up a 
local regional CBS network, when he called Richmond, at least, and Baltimore, 
CBS stations. I participated with Mr. Lloyd Dennis in correspondence with 
the Jacksonville station, Jacksonville, Florida. I believe that he had also con- 
tacted Philadelphia, in an effort to set up this regional outlet. . Every timeI 

had a money discussion at the conclusion of the contract period or when 
I just got tired of doing the show and going broke, with Mr. Hayes, he urged me 
to continue doing it, that the network was going to reconsider the next quarter, 
or next June, whatever it happened to be. 

(There was a brief pause in the proceedings. ) 

BY MR.. WILLNER: 

Q. . Will you tell me -- will you state what specific language you claim Mr. 
Hayes used, that is, what specifically he said to you, not your general under- 
standing. A. My general understanding would have been just "patience." I'm 


not giving you the specific language, but I'm trying to recall the substance of 
what he said and the way he would have said it. 

"Ben, be patient, don't do anything rash." I think my threat usually was to 
take it off the air. 'The network has been or is going to view this program 
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a 
again. You hang on, because if it goes on the network, you haven't got anything to, 
worry about.'' That is the essence of what he told me, and that is what Mr. * 


Dennis would have told me, too. -_ 
Q. Now, didn't they speak to you and didn't you speak to them in terms of 
possible commercial sponsorship of the program? A. Very definitely. 
Q. . Didn't you understand that that was the way to achieve a kind of income = 
which you ought to achieve from the program, getting a commercial sponsorship? 
A. You mean locally? ° 
Q. Yes. A. Locally, I more or less had my doubts. I didn't, after I , 
learned a little about the business, I didn't particularly care, and I rather dis- » 
couraged, as subtly as I could, the sale of the program locally, for the reason 
that under a contract which I.woundup with, with WTOP, the increase in my re- 
muneration would have been $50 a week, and all the aggravation about a thousand 









dollars a week, because I actually talked to a couple of potential Sponsors whom 
they came up with, whom I turned down. 

Q. . Will you tell me what your understanding was as to increased compen- 
sation in the event that the program be accepted as a network program? A. I 
was told by Mr. Hayes and by Mr.. Dennis and by the young man whose name I 
can't think of, it's Richards or Richardson, that in the event and when the show 
should be picked up by the network, I was completely on my own. It was nota --. 
my negotiations were to be with the network and WTOP would not enter into it. 

As soon as the program was picked up by the network, then I dealt with the network, 

Q. Well, then, -- A. There was no discussion of a ‘sponsor with respect 
to the network. I didn't know the intricacies of the business. It is my feeling r 
now that what they were hoping for, for me, was, and for them, too, becauseI * 
believe it would have been a feather in their hat, that is my feeling, based on 
what they told me, that they were hoping for a sustained program on the network 
public service, which would result ultimately in a sale, but they were not trying 
to sell it to a sponsor who. would put it on the network. 

Q. AsI understand what you have testified to, you are saying that these 
people at WTOP, particularly Mr. Hayes, indicated to you that they weretrying »* 
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to interest the network on your behalf. A. Yes. 

Q. That is, that they were acting for you, trying to get CBS interested? 
A. Or the program. They were trying to get CBS interested in what they thought 
was a good network program. 

Q. But they did not purport to be acting for CBS at any time? They were 
trying to interest CBS in the program? A... I don't think that they purported to 
be acting for CBS. I know John Hayes, or at least this is hearsay, I believe he 
was an officer of CBS, but I don't know how much power he wielded. I'm not 
sure. It's my impression that he was a vice president of CBS and I talked to 
several of the people from CBS who were in WTOP's offices, who shared that 
large suite on the floor. I can't think of their names, but I have the feeling that 
one of them is still a consultant up on DeSales Street. I believe his name is 
Gammons. 

Q. . Could you spell that? A. G-a-m-m-o-n-s. But I did talk to several 


CBS officers officially who were here in Washington. 


Q. But you can't recall their names? A. At this point, no. I would have 
to completely refresh myself on who they were. 

Q. . Do you think you could find out if you were to refresh your recollection? 
A. I wouldn't have any correspondence, and they were not actually speaking for 
CBS at the time they spoke. _ 

Q. Isee. A. It was conversational, rather than negotiatory. 

Q. Now, you say that you had a telephone conversation with Mr. Paley on 
the phone? A. Yes. | 

Q. Will you try to pinpoint that a little bit and give the approximate date. 
A. . That is impossible. It would have been some time when I was completely 
irritated and resolved to go off, to quit, and I felt that CBS had been -- I mean 
that WTOP had been holding this thing out promiscuously to me as a possibility, 
and I think I called his office, I don't recall whether I talked with him or some- 
one in his office, I believe it was him. I insisted on talking with him, and he 
did return my call. 

Q. And you believe that you had a conversation with him personally? A. 
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Yes. I am almost certain that I actually had a conversation with him. He 
returned my call. 

Q. But you are not absolutely certain? A.. And I couldn't pinpoint it, but 
it would have been between -- the resumption of the program in 1952, I believe 
it was, it would have been after I had done it for about a year. 

Q. Now, will you tell us what you said and what he said, in the talk with 
Mr. Paley? A. I think I asked him if he had attended a cabling or a preview 
of the cabling of this program, which I had been told that WIOP had transmitted 
recently, in the telephone conversation. I don't remember what his response 
was. I gathered that he had -- this is a recollection rather than a memory. 
It's my impression now that I was told by Mr. Paley that they had looked at 
it and then that they were committed for the coming term, whatever it would 
have been, spring or fall, and that it would be considered staat or some such 

thing. It was a brush-off. 

I had countless correspondence with him. 

Q. With Mr. Paley? A. Yes. 

Q. Of what nature? A. Suggesting, offering the show, after I had stopped 
doing it at CBS. 

Q. That was subsequent to the termination? A. Yes. 

‘Q. And youhave-- A. And probably between 1950 and 1952. 

Q. You have that correspondence in your file? A. Yes. The replies would 
not have always been from Mr. Paley. 

Q. The general tenor of the replies being that they were not interested 
at that time, at least? A. At that time, yes. (There was a pause in the pro- 
ceedings.) | 

By Mr. Willner: 

Q. Now, Mr. Noble, as I understand it, you are claiming that you have 
certain rights with respect to programs such as The Letter of the Law. A. That 
is correct, yes. And I claim these rights from the date of its inception. 


Q. I would like to get a little more definition of just what you claim you own. 


And if you will bear with me, I will try to take it step by step. A. Yes. 


* 
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Q. Do you claim that you own and therefore could prevent anyone else 
from showing any courtroom drama? A. No. I have seen a lot of them that I 
wouldn't -- there is one in the District here that was not close enough to be 
disturbing. 

Q. Do you claim that you have rights to and therefore could stop the 
performance of any courtroom drama presented in such form that all of the 
dialogue is not written out in advance? A. Yes. 

Q. So that -- A. I claim it generally and specifically with respect to 
CBS. : 

Q. Iknow, but I am trying to define it right here, because the purpose of 
this, of course, is to help define the issues. 

That is, what you are saying is that your claim of ownership goes to any 
courtroom drama which does not have a fully prepared script of dialogue? A. Yes. 

Mr. McGee: Off the record. 

(There was discussion off the record.) 

The Witness: I can probably explain. 

By Mr. Willner: 

Q. I would be very happy to have you explain. A. I claim that I own a 
spontaneous, unrehearsed courtroom drama, using judges and lawyers. 

Q. Let us separate those elements out. That is exactly what I am trying. 
to do. a 

First of all, I have asked you before, leaving aside the qualifications which we 
are coming into, | whether you claim that you own a spontaneous, unrehearsed 
courtroom drama - period. A. Here is what I claim, and I recall a letter with 
the Hal Roach Studies back in 1950, an exchange of correspondence about some 
program which they claimed they were doing or had been doing. I claimed I 
owned every aspect of the program that I was doing, the whole program, not 
breaking it down, but the program as it was done. I claim that I owned each 
script, naturally; the manner of the -- the matter of the format, the matter of 
getting across the drama by extricating from each witness a necessary element 
in the final production of a trial sequence. 
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Q. I am trying to separate out the elements, Mr. Noble. A. It isn't easy 
to separate out the elements. It is the whole. 

Q. Obviously, you filed a complaint, and therefore you feel that you have 

rights in this program. A. Yes. 

Q. But we are trying to find out the nature of those rights. You have 
said that you don't claim that your rights extend to all courtroom dramas. 
A. All courtroom dramas involving extemporaneous, spontaneous script pro- 
duction, improvisation, with the type script that I used. 

Q. Now, therefore, -- as I understood from your answers to Mr. Shay's 
questions, you felt that the major achievement in your program, and forgive 
me if Iam wrong, I'm trying to characterize it, is that the major achievement 
in your program was that of achieving realism by having each of the participants, 
in effect, to the maximum degree, act out his own personality. That is the judge 
-- A.. That was not the major -- 

Q. The judges, the witnesses, and the lawyers. A. This was not the major 
achievement. This was a facile means to the accomplishment of what I felt 


was the major achievement, which was the production of a drama which was 


realistic and retained legal authenticity. 

Q. But many writers and producers think there are different ways of 
achieving realism and authenticity. A. Yes. 

Q. I am trying to find out the way in which you claim it? A. I claim it 
was throught he development of the script technique that I used. 

Q. And not through -~- that is, you regard the use of these personalities, 
the use of judges acting as judges, practicing lawyers acting as practicing 
lawyers, merely as an incident, not being an essential aspect? A. Asa 
very -- not necessary, but desirable means of attracting an audience. But it 
has nothing to do with the program. The program would have been just as 
good without it, if Joe Brown, down the street, would see someone whom he 
knew using his own name or her Own: name, and he would call everyone in 
the neighborhood to a television set. It developed an audience, rather than 
the production. 
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Q. Well, if you leave that out, then, what you do have left as the essential 
key, is purely the idea of the spontaneous -- A. Spontaneous, unrehearsed, 
economical courtroom drama. 

Q.. Well, the economical aspect may arise from various aspects. 

It is spontaneous and unrehearsed? A. Yes. 

Q. The spontaneous and unrehearsed aspect of it, and therefore, again, 
after your expansion, we are coming back to the same position -- that the 

essential element of your claim is that you own and can block anyone 
else from putting on a spontaneous and unrehearsed courtroom drama? A. 
Yes. I think I am clear on that.. What I own is the program that I did, Letter 
of the Law. 

Q. We were trying to find out your understanding of the essentials of the 
program. A. My correspondence with people who would make inquiry about | 
using it or doing it some place else would always be to the effect, "I own every- 
thing you saw, including the method." | 

Q. Of course. A. "Of extricating the verdict from the jury." I hada 
method of doing that. I don't know what anyone else's method is, and I claim I 
own that. 

Q. Obviously, in such a thing, you, like myself, or anyone else, would try 
to protect themselves to the maximum degree.. A. Actually I was never con- 
cerned with what I owned, except that I owned the whole thing.. And ifI saw. 
anything to which their reaction would be, '' This is mine," then I would say, 
''You have stolen that from me." I had that reaction once or twice. 

Q. Now, I do not understand from your complaint that you claim that the 
defendants have copied any of your own original scripts. Is that correct? 

Am I correct. A. I have reviewed up to this point only one complete pro- 
gram of the defendants, and it did not involve my script. 

Q. Now I would like to return: | : 

I understood you, in answer to Mr. Shay, when he talked about the one- 
hour length of a program, you said sometimes it was half an hour, and that you 
felt that a half hour might not do it justice, and you might want to break it.. A. 
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Recess it. | 

Q. Recessing it, but that would be the idea, would it not, of putting it on 
in an hour, two half-hour programs? A. Not necessarily. I think what I 
actually wanted to do was pretty much the same as CBS is now doing with the 
program. WTOP told me that from their point of view, as a producer of a 
program, the show would lose its audience, and that it was undesirable, that 
I should concentrate on compacting the trial into whatever segment they made 
available to me. 

Q. But the only programs that were put on were programs that were so 
compacted that it was completed within the time limit? A. I believe there 
was one that we did let run over. 

Q. Into two sessions? A. Into a second week, yes. I believe there was 
one where it became absolutely necessary, and there was no way around it. 

Q. And you finished it in the second session? A. Finished it with the 
second week. Now, with respect to getting the verdict, initially these cases 
were argued to the viewing audience, and the verdict was arrived at by culling 
cards coming in, and then we began bringing in a selected jury, selected from 
among the people who had written in and asked to appear. I developed a 
method of getting a verdict from a majority of the participating jurors, and - 
sometimes I would compare their verdict, announce it at the end of the 
program, with the verdict mailed in by the audience. I believe we got away from 
that ultimately, and the only verdict we used was the verdict given at the con- 
clusion of 2 trial. 

Q.. Will you state when that happened, as far as you know? That is, both 
of those steps, one of having a jury's verdict in the audience and then of having 
merely the jury's verdict from the audience. <A. I didn't get the question. 

Q. I am trying to get the time factor involved here. As I understand it, 
you first thought it out in the beginning, or started by having your program 
with having the viewing audience outside of the studio write in. A. Write in. 

Q. And announce their verdict the following week.. A. That's right. 
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Q. That's right. And then you combined it with having a jury in the studio? 
A. In the studio. 

Q. Now, when did that happen? Do you recall? A. I believe we set up 
the jury room and jury box during the first thirteen weeks. 

Q. And then when did you stop getting the poll of the outside audience? 
A. Never stopped it. I've got thousands of cards in my office. 

Q. That continued through the end, and you continued to announce that ver- 
dict? A. Yes. I may have just said that the viewing audience disagreed with 
the studio jury. It depended. 

Q. Now, we talked before about the commentary on the program. 

Did you have a running account worked into the action itself, or was it 
a pause in which you would sum up or state whatever you felt might be neces- 
sary to be stated? A. My commentary, as the program was done, not as it 
was projected to be done, in the event ot certain possibilities which might occur, 
as done, it was always an interruption and a discussion by myself and an an- 
nouncer about what had been happening.. And more. frequently than not, it was 
a running discourse on tying together what the program may have failed to 

bring out of the story. | 

Q.. Right. And these interviews which you you have talked about, those 
interviews, were they not, were always intermissions in the program? A. 
Yes. Either mid-program or quarter-program or at the conclusion of the 
program. 

Q. But they were always clearly intermissions in the progress of the 
program? A. Yes. | 

Q. Now, in paragraph 15 of count 1 of your complaint, you state that you 
offered your program here, and I quote: "for sale to each and every network, 
including defendant CBS, at least once a year since 1953."' Can you state the 
form in which you made those offers? A. By letter. 

Q. And the dates on which you allegedly made the offer to CBS? A. 

I couldn't give you the specific date. Usually in the spring and fall. 


Q. Do you have copies of the communications which you sent? A. Most 
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of them. 

Q. So that those could be produced upon demand? A. Yes. With respect 
to that correspondence, it might be significant that CBS never requested a 
format. I referred to the program by title and place done, and the correspondence 

indicated to me that they were absolutely familiar with my program. They 
never requested a format, as was frequently done by another network. 

Q. Now, do you have, of your own knowledge, as distinguished from these 
general conversations which you have described, of your own knowledge, any 
knowledge of any officer or employee of CBS viewing the program by cable or 
otherwise? Of my own knowledge? 

Q. Yes. A. Other than the fact that I was told to brush up or get off a 
real good one, that it was going to be cabled to CBS, and that I did so, and was 
told that it had been cabled to CBS -- no. 

Q. Who told you that it had been cabled to CBS? AndI would like you to 
be specific. A. I'm not sure whether it would have been -- I couldn't say. 

It would either be -- it would have had to have been either Lloyd Dennis or 
Tom Taussig or John Hayes. 

Q.. Told you specifically that the program had been cabled to CBS? A. 
Yes. And this happened twice, I believe. 

Q. Do you recall the date of that? A. No, I don't. 

Q. Or the approximate dates? A. No. I would only be guessing. 

-- Q. Do you know what year it would be? A. I would say it would have 
been in late '52. ican name -- 

Q. Could it have been -- A. I can fix a date very easily out of my files, 
because it was a program involving Jiggs Donohue and Charlie Ford up here 
as the lawyers, People versus Laraine Day, was the defendant. Laraine Flocks, 
and I think I used "Day" as her name. But I could fix the date of that one as 
one of the two programs, by a review of the files, because I'm certain the 
scripts would have been mentioned to the participants and lawyers that the 
program was being cabled. 

Q. Outside of the allegedly cabled program, do you have any basis for your 
allegation that any officer or agent of CBS -- A. CBS? 
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Q. -- viewed your program? A. I have all the bases, not official, but 
conversational, at the present stage of my recollection. I recall shortly 
after one of these programs was cabled, that it was either Edgar R. Murrow 
or someone else who was peculiarly at that time local talent, but doing a 


"network program, telling me that he had heard that it had been viewed, or 


giving me some favorable action from someone in an official capacity,and I 

believe that during this conversation, which took place on the plaza in 
front of Broadcast House,that someone from CBS was present at the time, 
that we actually discussed it, and the reason why it was turned down was 
shortage of time, unavailability of time, at that time. 

Q. When was this? A. This would have been in '53. 

Q. '53? A. Yes. 

Q. This is when your program was terminated at WTOP? A. It was 
still -- I have talked with no one since its termination. 

Q. While it was going on at WTOP? A. Yes. 

Q. And you say there was a showing at the plaza? A. No. 

Q. I misunderstood you. A. No. The plaza in front of the Broadcast 
House. We were talking, after one of my programs. I forget who was present. 
I believe I could refresh myself on that. But the conversation was not an . 
official conversation. I never had a definite rejection from anyone. -- 

Q. These were not negotiatory, they were informal personal conversations? 
A. Yes. | 

Q. You were working and they were -- A. Yes. Ifrequently would -- some- 
one would run into me in the building or on the street, and he would be a CBS 
man, because I knew him, and said, "Ben, I saw your program. It was fine. 
One of these days you are going on the network." But he said that to me to 
make me feelggod. But I say this only to point out that I know that CBS was 
absolutely familiar with the program. They were in and out of Washington, and 
it was a popular program. I know it was cabled to New York. I never talked 
with anyone in New York or officially out of New York about the result of the 
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editing or review of the program.. Any information in that connection would 
have come from WTOP, probably from John Hayes or Richardson. 

Q. Now, in your dealings with Mr. Hayes and Mr. Richardson or the 
others whom you have mentioned, at WTOP, you were treated as the pro- 
ducer of this program, were you not? A. Yes. As the owner and producer. 

Q. What do you mean when you say "as the owner"'?, Was there ever -- 
A. I recall once -- they finally insisted on a written contract toward the 
end. I had, up to that point, refused to give them one, and they insisted on 
inserting a clause in that contract that I would indemnify them against any 
lawsuit. I recall the conversations preliminary to that and their reasons for 
it. The show was constantly referred to as my package, in any conversations 
Ihad. For instance, when they suggested to me that I make it available to 
various advertising agencies, and I actually learned -- entered into nego- 
tiations with a large agency in St. Louis, they advised me how to sell it, 
various people. It would have been Richardson, Imay have asked for the 
advice, and Lloyd Dennis, and the program was always referred to as my 
property. I believe my receipts or pay vouchers that I have is for the pro- 
gram "Letter of the Law." 

Q.. Well, the contract and those documents and all conversation -- 

A. Will speak for themselves. 

Q Yes. 

Mr. Willner: I think that's all. 

Mr. McGee: Let me ask a couple of questions. 

. EXAMINATION BY COUNSEL FOR PLAINTIFF 

By Mr. McGee: 

Q. In reference to John Hayes, when ya first met him, what was his 
capacity? A. I believe John Hayes had just come to WTOP's predecessor 
radio. ; . 

90 Q. WOIC? A. Yes. I met John Hayes some time before television. 
| Q. Did you know him as an officer -- how did you know him as an officer 
of CBS? How did you know him as such? A.. CBS? 


@ 
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Q. Yes. A. I'm not even sure that he was, to my knowledge, if he was 
an Officer. I was always told it by some one else that he had become, I think 
there was conversation around the studio that John Hayes had become a vice 
president of CBS. 

Q. How many times did you threaten to quit, take your show off the air, 
approximately? A. As many Fridays as I came up without a script. 

Q. How many times, roughly? A. I would say roughly ten times. 

Q. Tentimes? A. Yes. 

Q. Now, who did you threaten -- who did you speak to when you said you 
were going to take it off the air? A. I wrote -- I know that I spoke several 
times with John Hayes about it. 

Q. How many times did you tell Hayes that you were going to take the 
show off the air? A. At least three times. Many times to Lloyd Dennis, 
who was the program, over-all program director, with whom I dealt. 

Q. All right. On those occasions, at least three occasions that you spoke 
with Hayes .and told him you would take your show off the air, was there 
ever any question raised by Hayes as to your right to take it off the air? 

A. Never.. The only question ever discussed was how much more money. Each 
time I did that, I got some increase. 

Q.. All right. Now, -- A. I think that is why we finally had a written 
contract. We got tired. | 

Q. On how many occasions did Hayes tell you that he was sclivey attempt- 
ing to get network recognition for your show? A. Oh, I don't know how 
many times. I have no way of knowing that. I just know that -- 


Q.. Are you just assuming that he was going to do it, or did he tell you 


that he was in the pfocess of doing it? A. No. He told me we were, from 

the very beginning he said, "This is a network type program. I think it has 
network possibility.'' And all of our conversations took that flavor. If he 
didn't bring it up, I did, becaise it was the network that we were aiming for and 
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I was led to believe that I would achieve from the very beginning, in my deal- 
ing with John Hayes in this program. 

Q. Did John Hayes just tell you that you had a fair chance of getting 
on the network, or that he was actively interested, actually attempting to get 

network recognition for your show? A. He didn’t say, himself, personal- 
ly. He said "we." 

Q.. Who is''we?"* A. He meant the station. 

Q. How about -- A. The presentation -- I have in my files a presentation 
that they got up. I believe it was sent to the network, on the program for some 
kind of award, public service award. I believe we had a conversation about it 
at that time. But I am vague on this, and I'm not certain at all. But the tenor 
of all of our conversations invariably swung to the network, because way 
back in 1950 I had been convinced by friends of mine, friends I had made 
in the television business, that I had no economic potential with the program 
in Washington, D. C. 

Q. Did Hayes ever tell you that he was talking to anyone in New York 


with reference to your -- with reference to ''Letter of the Law"? A. It was 
Hayes that told me that the program was going to be cahled up there and 
reviewed, and that he, I believe he told me that he would be there at the time, 
sitting with the committee on review, but I'm not sure. In other words, 


I can't recall the exact conversation. 

Q. Well, on each of these instances that you threatened to take the show 
off the air -- A. It wasn't a threat. It was a lament. I didn't want to do it, 

93 but I was going deeply in debt and not receiving anything out of the program. 

Q. It was a threat to this extent, that if they did not accede to some wish 

of yours, you were going to take it off the air, if something wasn't done, some- 
thing else would be done. A. Yes. In that sense, it was, if I didn't get more 
money. . 

Q. All right. Now, this original scheme of yours to bring it to -- 
address the arguments to the studio, rather than to the viewing audience, did 
you explain at any time during the show the function of the viewing audience 
with reference to -- A. Yes.. When I sent it to them at the conclusion of 
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of the judge's instructions, when I interrupted the program, I would comment 
upon the case, and later issue -- 

Q. What would you say? Do you recall, generally? A. Generally, it fol- 
lowed the line of ''You are the jury." 

Q. Did you ever -- A. "You have heard the argument of counsel and the 
instructions of the Court. The issues are yours to decide. "’ And so on. 

Q. Did you ever use theterm "The verdict is yours"? A. Not that I re- 
call, no. Oh, I'm certain, I'm sureI did. I think it was a favorite expression 
of mine in the following weeks, "This verdict is yours for last week, "' but it wasn't 
any deliberate thing, anything more than the idea of expressing what had been done. 
The name of the program was then "The District Courtroom." 

Q. Did anybody at CBS or WTOP ever question your proprietary interest to 
"The Letter of the Law"? A. Quite the contrary. They never questioned it. 
They insisted it was nobody's but mine. 

MR. McGEE: I can't think of anything else. 

MR. WILLNER: May I ask a few questions on redirect? 

FURTHER EXAMINATION BY COUNSEL FOR DEFENDANTS 

BY MR. WILLNER: | 

Q. Now, when you had these conversations with Mr. Hayes, particularly 
in which you said you needed more money, was not what you were saying, ‘Look, 


I'm putting in all this time on this program. It's absorbing a tremendous amount 
of my time and interest, to the detriment of other activities which I can enter 


into, and you are getting, in effect, a cheap program. Give me some more money." 
Is that a fair statement? A. That was part of the conversation. But you must 
bear in mind that I had been practicing law for some time during good times, and 
even though I now realize that I hadn't been practicing too long, my income 
was very good when I started this program, and the $150 a week that I wound up 
with, after doing it for three years, did not compare to that which I had been able 
up to that time to make at the law. 
Q. That is, the expenditure of time on this thing was not as remunerative 
as the expenditure of your time in the practice of law? A. I wound up in 1953, I 





90 
had absolutely no law practice. I devoted exclusive full time for well over a year 
to the production of this program, and I did it only because I felt there would be 
a return, and I knew after the first five weeks, when I met my first program tele- 
vision director out there, Jim McMurray, I knew that I could never make what 
I needed to make to support my large family in Washington, D. C., that this pro- 
gram had to be sold on the network. I was convinced, not by myself, but by others 
who knew the business, that it should be on the network, and when this conviction 
of mine came from television people connected with CBS, as the WTOP people 
were, I felt that that network would be CBS. AndI -- 

Q. Excuse me. A. AndI was working for the network. The maximum 
under the written contract I wound up with, that I could have received, would 

have been $200 a week. I was receiving $150, without a sponsor. I didn't 
want a sponsor. I didn't want a million dollars worth of headaches for $50 a 
week, because I talked to a couple of these birds and they are something when 
they get into it, but I would have suffered those headaches for as little as a thou- 
sand dollars a week from the network. And all of our conversations swung to the 
network, when are they going to review it again, what are my chances? "It's 
got to come, " they would say. And, "This is a network program. What can you 
do to make it more appealing to them?" And I would always be either striving 
for dramatic content or I even suggested to them that I felt, and I believe this - 
is in a letter to the network, I'm not sure, but I suggested to the staff of WTOP, 
for certain, that such a show, properly done, could be taken on the road and done 
economically, one week in Chicago, one week in New York, one week in Washing- 
ton, using local talent, and by that I mean judges and lawyers, and developing 
a national audience through a local approach. 

I pointed out to Mr. Hayes, and I recall this, in his office, that I had lived 
in most of the larger cities in the country, and through the American Bar Associa- 
tion I had pretty good contacts in most of those cities, and I was certain that it 
could be done that way. 

That, in addition, if it were on a network, again for nothing, within the 
limitations of any union agreement, I could secure leading top-flight talent. 
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Q. Well, as I understand it, then, these conversations about the network, 
you recognized that if you were going to make money out of this thing, at least 
your understanding was that the way you would make it would be through the net- 
work taking it over, and you would get kind of discouraged. A. Very discouraged; 
I owed $30, 000. | 

Q. About it. A. I didn't want to make money. I just wanted to get $30, 000 
back that it had put me in debt toward the end. 

Q. And that Mr. Hayes, you say, would say to you, "This is a good pro- 
gram, Ben."" A. "Weare doing what we can." 

Q. And, "One of these days the network will do it, and we want to help. "' 

A. "Weare doing what we can. I'm talking to people."’ And I forget the names 
of the people. Iam certain Mr. Paley's name was mentioned, because I would 
not have known the name otherwise, as one of the people that he was talking to, 
because I would not have called Mr. Paley unless somebody at CBS had told me 
he was the man to call. 

Q. Did he ever tell you this was a sure thing, or make you any promises? 
A. If he did, it would have been shop talk; no promises. 

Q. That is what he was saying, as I understand it. I want to make a fair 
characterization of what would be said. A. John Hayes would never commit 

himself to the extent of doing anything more than flatter me, tell me that 
he was doing what he could, and that, when it was turned down on the occasion 
that it was turned down, whether he told me, or whether I went to see him, because 
I had heard that it was, my recollection now is that his conversation would have 
been to the effect, ''Well, it was beyond my control. They will keep pushing it, 
and they will take a look at it again. Your time will come." 

Q. Aad when you talked to Hayes about this road show or about a network 
program, it was in terms of what you, as a person, could do, in effect -- that is, 
that you had these contacts, you had the skill, you know how to put on a program 
of this kind, which would have the maximum appeal. A. Well, I could do the pro- 
gram, but they never suggested to me that I go out andtry and sell it. They were 


going to sell it to the network, I mean. 
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Q. It was in terms of the factthat you had it, you had the know-how, and 
the contacts, and the background, and that you could put out a bang-up program, 
and they also felt, that is, Mr. Hayes, you Say, also felt that you could put on 
that kind of program. A. Now that you mention it, I think John Hayes did feel 
So, too, because I think I would have been putting the show on in St. Louis, except 

that he told me that -- from my recollection of the Krooknich Associates 
there (?) -- that John Hayes said it was pretty much a personal thing with me, 
and they couldn't do it unless they could get me to come to St. Louis. 

Q. . The other thing you talked about is the fact that WTOP never claimed 
ownership of this program. What they were saying to you, was it not, was, "Look, 
Ben, you got this idea with the Bar Association sponsorship, you're putting it on; 
we can't take the responsibility if someone else makes a claim on this program. 
You've got to take the responsibility for it." Is that it? A. No, that isn't it at 
all, because the program was not sponsored by the Bar. It was never discussed, 
except as a feature that added luster to the program and enabled me to secure 
the participation of judges. But John Hayes, when I finally got so deeply in debt 
that it became an acute problem, a serious problem with me, suggested that since 
they had been up to that time unsuccessful in persuading the network to pick it up 
as a public service, and explaining the reasons why, I'm certain that Richardson 
was present at this conversation, that he suggested to me that they would attempt 
to set up a regional, or were attempting to set up a regional network. I don't know 
what the proper term is, but involving Richmond and Jacksonville and Baltimore, 
for certain, and that I should go over and talk to Lloyd Dennis about it. I went 

100 over there that same afternoon and Lloyd Dennis, in my presence, called 
Baltimor e, for one, whether he called Richmond and Jacksonville, I don't recall. 

_ Q. That was just a possible plan which might or might not work? A. And 
unfortunately didn’t work out. They were trying to work it out for me. They were 
trying to get me the same compensation for each city that they could pick up, that 
they were paying me, and they talked about having had sales discussions with the 
Hahn Shoe Stores, which apparently had retail stores in all three cities, Baltimore, 
Richmond, and Washington, as a potential sponsor. 
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MR. WILLNER: I think that's all. 
(Thereupon, at 12:15 o'clock p.m., the taking of the instant deposition 
ceased. ) 
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taken by me in machine shorthand and thereafter reduced to typewritten form 
under my supervision and direction; that the deposition is a true record of the 
testimony given by said witness; that I am neither counsel for, related to, nor 
employed by any of the parties to the action in which this deposition was taken; 
and further that Iam not a relative or employee of any attorney or counsel em- 
ployed by the parties hereto, nor financially interested, or otherwise, in the 
outcome of the action. 


/s/ JESSE L. WARD, JR. 
Notary Public in and for 
the District of Columbia. 


My commission expires June 30, 1960. 


[Filed July 14, 1958] 
MOTION TO PLACE CASE ON THE READY CALENDAR 
Now comes the plaintiff, Ben Paul Noble, by and through his attorneys, Noble 
& Neuman and Hugh J. McGee, and moves this Honorable Court to forthwith place 


« 


the above-styled cause on the ready calendar for trial on its merits, and for his 
reasons therefor states as follows: 

1. The above-styled cause came up for calendar hearing before this Court 
on April 28, 1958, at which time the parties, by their respective counsel, repre- 
sented to the Court that discovery procedures in the said cause were complete 
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and plaintiff stated to the Court that he was ready for trial. 

2. Defendant, Columbia Broadcasting System, Inc., through its attorney, 
indicated to the Court that it desired additional time to file a Motion for Summary 
Judgment; whereupon, the Court allowed said defendant Thirty days (30) to so 
file the said motion, after which all the parties were to file a Certificate of 
Readiness (after the adjudication of any motion filed). Attached hereto as Exhi- 
bit "A" is plaintiff's Certificate of Readiness. | 

3. To date, defendant Columbia Broadcasting System, Inc. has neither 
filed the referred to motion nor a Certificate of Readiness. 

4. That if this case is not placed on the ready calendar without further | 
delay, the rights of the plaintiff will be jeopardized and the interests of justice 
thwarted. | 

Respectfully submitted, 


NOBLE & NEUMAN and Hugh J. McGee 
For the plaintiff 


By /s/ ARTHUR E. NEUMAN 


[Filed July 14, 1958] er 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 12th day of July, 1958 


BEN PAUL NOBLE ) 
_ ) CIVIL ACTION 
) NO. 2415-57 
COLUMBIA BROADCASTING SYSTEM, INC. ) 


The Clerk of said Court will please certify the above-entitled case to 
the READY CALENDAR. 
NOBLE & NEUMAN 


By /s/ ARTHUR E. NEUMAN 
407 Penn. Bldg. N.. W. 
Attorney for Plaintiff 


[Filed July 28, 1958] AFFIDAVIT OF BEN PAUL NOBLE 
IN SUPPORT OF MOTION TO CALENDAR 
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Washington, D. C., ss: 

I. Ben Paul Noble, being first duly sworn, on oath according to law nienaes 
and say the following: ; 

1. That Iam the same Ben Paul Noble who is the plaintiff in this action. 

2. That I was present in Court on April 28th, 1958, when counsel for de- 
fendants requested additional time in order to prepare motions they intended to 
file. That, at that time the complaint and answer in this matter had been filed 
about seven months, than now, more than ten months have elapsed since this cause 
was at issue and it is still not calendared. That the Court in April, stated, in 
substance, that it appeared that sufficient time had already elapsed to enable de- 
fendants to file any motions but that neither side would be prejudiced by an addi- 
tional thirty days for that purpose. Almost four months have elapsed and still no 
motions have been filed. 

3. The program involved has commercial value and a limited market. 
There are only three television networks that might otherwise be now interested 
in purchasing the program. These refuse to discuss a sale until this litigation 
is terminated. 

4, "The Verdict Is Yours, " as adjudged by local critics, is an inferior 
type production, as compared to plaintiff's “Letter of the Law, " and its continued 

_ production is steadily diminishing the value of plaintiff's property. 
| /s/ B. PAUL NOBLE 
Subscribed and Sworn ‘6 before me on this 28th day of July, 1958 


/s/ CARROLL F. GENOVESE 
[SEAL] Notary Public, D. C. 


My commission expires August 15, 1960. 


[Filed July 28, 1958] MOTION FOR SUMMARY JUDGMENT 
The defendants Columbia Broadcasting System, Inc., The Washington Post 
Company, and Swift and Company, by their attorneys Percy A. Shay and Sidney 
H. Willner, move the Court for summary judgment as follows: 
1. To dismiss the action because the complaint fails to state a claim against 
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the defendants, or any of them, upon which relief can be granted. 

2. To enter a summary judgment in their favor under Rule 56 of the Fed- 
eral Rules of Civil Procedure. 

This motion is made upon the affidavit of William C. Wines, sworn to the 
28th day of September, 1957, which is hereto attached, and all the papers, plead- 
ings, affidavits, deposition of plaintiff, files and proceedings in the above entitled 
cause. 


/s/ PERCY A. SHAY 
842 Wyatt Building 
Washington 5, D. C. 
Attorney for Defendants 


/s/ SIDNEY H. WILLNER 
Attorney for Defendants 


CERTIFICATE OF SERVICE 


Copy of foregoing Motion for Summary Judgment mailed to Noble & Neuman, 
Esquires, 407 Pennsylvania Building, Washington 4, D..C., and Hugh J. McGee, 
Esquire, 416 Fifth Street, N. W., Washington 1, D. C., attorneys for plaintiff. 


/s/ PERCY A. SHAY | "ty 


STATE OF ILLINOIS, COUNTY OF COOK, ss.: 

WILLIAM C. WINES, being duly sworn, deposes and says: 

I am Assistant Attorney General of the State of Illinois in charge of The 
Appeals Division, that I maintain offices at Room 900, 160 North La Salle Street, 
Chicago, Illinois. I am admitted to practice in the Courts of the State of Illinois, 
the U..S.. District Court for the Northern District of linois, Eastern Division, 
the U. S. Court of Appeals for the 4th, 6th, and 7th Circuits and the U. S. Supreme 
Court. I make this affidavit in opposition to plaintiff's application for an order _ 
temporarily restraining the broadcasting of a program originally conceived by 
me and now entitled "The Verdict is Yours." This affidavit is specifically made 
at the request of counsel for defendant Columbia Broadcasting System, Inc., 
hereinafter called "CBS." | : 

I am advised by CBS counsel that plaintiff commenced an action on September 
26, 1957, in this Court against CBS, WTOP, Inc. and Swift and Company seeking 
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money damages in the sum of $1, 000, 000, an accounting of profits and injunctive 


relief on the basic ground that the program currently being aired over the CBS 
Television Network and entitled "The Verdict Is Yours" represents a misappro- 
priation of claimed preemptive rights plaintiff asserts in and to a program of 

his alleged creation entitled "Letter of the Law. "' CBS counsel have provided me 
with a copy of plaintiff's complaint, his motion for a temporary restraining order, 
points and authorities, and his supporting affidavit, sworn to on the 26th day of 
September, 1957, all of which I have read. 

Barring the existence of an express agreement between plaintiff and CBS 
Specifically precluding the broadcasting of the program complained of I believe 
that plaintiff's claims of preemptive rights in and to the "format. . . reduced 
to concrete" as recited in paragraph "3" of his complaint is wholly without merit. 
This I state without reservation since the program complained of, "The Verdict 
Is Yours, " was created by me and actually telecast before plaintiff's "format" 
was by his own allegations ever known or broadcast. | 

In March or April of 1948 "The Verdict Is Yours" was inaugurated by WGN- 
TV as a local sustaining program under the title "Cross Question. '' The concepts 
for this program were created by me at the express request of station personnel 
of WGN-TV just prior to the aforesaid inaugural broadcast. In working on this 
program, I prepared in narrative form a hypothetical legal situation and submitted 
the narrative to actors who were designated to appear as witnesses and to local 
Chicago practicing attorneys who were selected to appear as counsel to the actor- 
litigants. The program when aired was presented in the form and surroundings 
identical to an actual trial. The actors and attorneys worked before the cameras 
without a script. The program as presented was extemporaneous. A practicing 
attorney or judge presided. The jury was selected from members of the studio 
audience and they rendered a verdict on the evidence adduced during the program. 
A commentator was present to identify participants and explain the trial developments 

This program as originally broadcast locally in Chicago has a long broad- 
cast history with WGN-TV and the CBS and DuMont Television Networks. It has 
been aired under three titles -- i. e., originally as "Cross Question, "' later as 
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"They Stand Accused" and currently as "The Verdict Is Yours." It has always 
employed the same basic format as previously recited. During 1948 the program 
appeared locally over the Chicago television facilities of WGN-TV. In January 
1949 the program was presented over the CBS Television Network, originating 
at WGN-TV studios. It continued weekly as a sustaining program on the CBS 
Television Network until the end of May or early June, 1949. It then continued 
as a local WGN-TV program until September of 1951, when it was adopted by 
the Du Mont Television Network as a network program, still originating in Chicago. 
It continued as a network program under the title, "They Stand Accused, "' until 
1952, after which it returned to its former local status in Chicago. "They Stand 
Accused" resumed as a Du Mont Network program during September through 
December 30 of 1954. My program was absent from the air from December 30, 
1954 until the series was recommenced over the CBS Television Network on 
September 2, 1957. 

During the period of Chicago originations, my program was usually pre- 
sented as a one hour program. It currently is being offered over CBS facilities 
as five day a week one-half hour series. As stated, the format of the program 
has remained basically constant throughout its long broadcasting history which 
commenced in March or April, 1948. 

"The Verdict Is Yours" has been extensively reviewed throughout the United 
States under its current and predecessor titles of "Cross Question" and "They 
Stand Accused." A few of these reviews are hereinafter set forth: 

a) "Chicago Bar Record," October, 1948, 

b) "American Bar Association Public Relations Journal, " 1953, 

c) "Variety, '' September 12, 1951 and September 4, 1957, 

d) "Radio Daily - Televisiaqn Daily," April 15, 1952, 

e) "News Week," April 28, 1952. 

The program concept of "The Verdict Is Yours" is basically no different 
from the moot court trials now and in the past a part of the curriculum of many 
law schools. This Court may judicially notice the fact that the drama of the court 
room has been utilized in all entertainment media, both before and after my 
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inaugural presentation of "Cross Question" in March or April, 1948. 
Once again I have supplied the CBS Television Network with material to 
execute this latest series of programs, now entitled ''The Verdict Is Yours." 
Based upon the foregoing history of "The Verdict Is Yours" it is clear 
to me that neither CBS nor any of the other defendants have misappropriated 
plaintiff's 'format.'' In association with Frank Cooper Associates, CBS is again 
receiving material from me to present this current series which, in my opinion, 
was basically neither novel nor unique when it was first presented over WGN-TV. 
I do believe, however, that the premiere WGN-TV telecast of my program repre- 
sented the first television broadcast of such a program. I also believe that the 
CBS Television Network was the first to present a network program of this 
kind--i.e., the presentation of my program on January 25, 1949. Other broad- 
casters have thereafter, both locally and on a network basis, presented sub- 
stantially similar programs. 
Wherefore, I respectfully urge that plaintiff's application for a temporary 
restraining order be denied. 
/s/ William C. Wines 
Sworn to before me this 28th day of September, 1957. 
/s/ Mary Griffin 
Notary Public 


[Filed August-1, 1958] 


ORDER DENYING MOTION TO CALENDAR: 
SETTING EARLY HEARING DATE FOR MOTION FOR SUMMARY 
JUDGMENT AND GRANTING MOTION TO ADVANCE 
FOR EARLY TRIAL 


Upon consideration of the Motion To Calendar and the Affidavit of Ben 
Paul Noble in support thereof filed herein by the plaintiff; the Affidavit in 
Opposition thereto filed herein by the defendants, and after hearing thereon in 
Open Court this 31st day of July 1958, both parties being represented by their 
respective counsel, 
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And after further consideration of the Oral Motion by the plaintiff to 
advance the above-styled cause for early trial, it is by the Court this Ist 
day of August 1958, 

ORDERED: 

1, That the Motion To Calendar the above-entitled cause filed herein 
by the plaintiff, be, and it is hereby denied. 

2. That the Motions Commissioner is hereby directed to specially ad- 
vance and set for hearing at the first available date in the month of September 
1958, the Motion For Summary Judgment filed herein by the defendants on 
July 28, 1958. 

3. That in the event, and after hearing of the aforesaid Motion For Summary - 
Judgment, plaintiff should prevail, the Assignment Commission is hereby directed 
to fix an early date for the trial of this action. 


Charles McLaughlin 
Judge 


CERTIFICATE OF MAILING 
I hereby certify that a copy of the foregoing order was mailed, postpaid by 
ordinary mail to Percy A. Shay, Esquire and Sidney H. Willner, Attorneys 
for the defendant, Columbia Broadcasting System, Inc., the former to his office 
address, Wyatt Building, Washington 5, D. C. to the latter at his office address, 
Wire Building, Washington 5, D. C. ang@*James.H. McGlothin, Attorney for the 
defendant, Washington Post Company, at his office address, 701 Union Trust 
Building, Washington 5, D. C. to the aforesaid on this 31st day of July, 1958. 


/s/ Arthur E. Neuman 
For The Plaintiff 


[Filed.September 3, 1958] 


POINTS & AUTHORITIES IN OPPOSITION TO DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT 


The plaintiff, Ben Paul Noble, by and through his attorneys, NOBEL & 
NEUMAN and Hugh McGee, in opposition to the Motion for Summary Judgment 
filed herein by the defendants states to the Court as follows: 
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I. The complaint, the answer, and the subsequent pleadings, documents, 
etc., filed herein, create real and genuine issues of fact. Some of the many 
issues of fact as created by the pleadings filed thus far are listed as follows: 

(1) Did the plaintiff, Ben Paul Noble, have such a proprietary interest, 
or property right, in the television program "District Courtroom" and "Letter 
Of The Law" so as to afford him common law copyright protection from any 
alleged infringement, or was his program of such a nature as to belong in the 
public domain? 

(2) Was the combination of sequential ideas of the plaintiff's television 
program "Letter Of The Law" original, concrete, useful and thus protectable 
by the law of common law copyright? 

(3) If the foregoing issues of fact are resolved in favor of the plaintiff 
and the trier of facts conclude that Mr. Noble had and has a proprietary interest, 
a property right, in his television program, properly protectable under the law 
of common law copyright, the next issue of fact is whether or not the defendants 
in the production of their program "The Verdict Is Yours" used as their basis 
for that program the material of plaintiff's "District Courtroom" and ''The 
Letter Of The Law" or, as they allege, the Chicago programs known as "Cross 
Question" and "They Stand Accused"? 

(4) Should the trier of facts find that the basis of the defendant's program 
was the material in plaintiff's program, the next question of fact is did such 
use amount to an infringement of plaintiff's proprietary interest or property 
right? — 

(5) Finding a protectable proprietary interest, a property right, in the 
television program "Letter Of The Law" owned by the plaintiff, the next question 
of fact is was this property right disclosed to the defendants in circumstances 
which indicate compensation is contemplated if it is accepted and used? 

(6) In arriving at a decision of any infringement the jury will necessarily 
have to determine the following collateral issues: 

(a) Did the defendants have access to the television material of the 
plaintiff's, i.e. the words, phrases, basic ideas, characters, situations, 
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and incidents, their arrangement and the form they took? 
(b) Did the defendants obtain access to the plaintiff's material via 
the alleged fiduciary relationship existing between plaintiff and defendant 
WTOP-TV (now the Washington Post Company) and defendant CBS? 
(c) Was the defendant WIOP-TV (now The Washington Post Company) 
an agent of the plaintiff, as alleged, and if so, did there exist, either express 


or implied, a contract regarding the production oruse of plaintiff's program 


"Letter Of The Law"; and, if such a contract arose, was there a breach 

thereof by the defendants or any one of them ? 

(d) Whether the "Verdict Is Yours", now being produced by the defen- 
dants, is the same as the programs, "Cross Question" and "They Stand 
Accused", formerly produced by William C. Wines in Chicago, or whether 

_it is the same as the programs '"'District Courtroom" and "Letter Of The 

Law" produced by the plaintiff? 

(e) What is the connection between the defendant CBS and the alleged 
author of the television programs ''Cross Question" and ''They Stand 
Accused", i.e., what contractual relationship, if any, existed or exists 
regarding the production of the television material allegedly owned by 

‘Wines? 

(f) Did William C. Wines produce the program "Cross Question" 
through CBS outlets or through another network, Dumont? 

(g)- Did.-Wines abandon any proprietary interest he may have had in 
the Chicago programs "Cross Question" and ''They Stand Accused"? 

(7) Did the defendants knowingly and wrongfully pirate and misappro- 
priate plaintiff's literary material by producing the television program ''The 
Verdict Is Yours", knowing that it was substantially similar, and thus resulting 
in unfair competition by loss of plaintiff's opportunity to market his program 
"The Letter Of The Law''? 

Il. Defendants in their defense and motion for summary judgment make 
much of the statement by William C. Wines, page 4 in his affidavit, to wit, 
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"The program concept of the ' Verdict Is Yours’ is basic- 
ally no different from the moot court trials now and in the past 
a part of the curriculum of many law schools."' 


Their theory of defense apparently is that because of the programs, "The 
Verdict Is Yours", "Cross Question", "They Stand Accused" "District Court- 
room" and ''The Letter Of The Law", basically all involve the idea of a court- 
room drama that there is no such thing as a proprietary interest, a property 
right, owned by anyone, in a television program involving such a basic principle 
or idea. That as such they are not proper subjects for protection of infringe- 
ment by common law copyright -- that this idea is, to use their vernacular, 
"as old as the hills". 

Without a doubt all of the aforementioned programs, the defendant's "The 
Verdict Is Yours", the Chicago programs "Cross Question" and ''They Stand 
Accused", and plaintiff's programs "District Courtroom" and "The Letter Of 
The Law", contain some of the same essential elements and are in many 
respects similar to moot court proceedings. Nevertheless,this reasoning 
does not preclude common law copyright protection. It is true that basic con- 
cepts or notions expressed in literary or artistic form are free for all; it is 
only the particular method of expression of an idea that is protected from 
copying by others. Nichols v. Universal Pictures, Inc. 45 Fed. 2nd 119 (2d Cir. 
1930). 

Plaintiff in his pleadings is simply saying that his program, "District 
Courtroom" later called "The Letter Of The Law", consisting of a certain com- 
bination of sequential ideas that are concrete, novel, original and useful, were 
and are, his own creation; that he has never permitted same for general publi- 
cation resulting in the public domain; that at certain times and places he 
exhibited his works to the defendants or their agents for limited publication 


with the idea of compensation for any use beyond that contemplated in the initial 
exhibition; tht on or about a certain time the defendants, did in fact, produce a 
program "The Verdict Is Yours" which is an exact duplicate of plaintiff's work; 
that defendants had access to plaintiff's work via the various alleged fiduciary 
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relationships, through alleged agents of the plaintiff and the defendants, and; 
that such production and use by the defendants is an infringement of the common 
- law copyright, and a legal breach of the fiduciary relationships and contracts, 
alleged, as well as unfair competition. 

Whether plaintiff is the originator of the program; whether the program is 
Subject to common law copyright protection; whether he has permitted his pro- 
gram for general publication and hence placed it in the public domain; whether 
defendant's program ''The Verdict Is Yours" is an exact duplicate of plaintiff's 
work or the Chicago programs and significantly, from point of view of defendant's 


argument, whether ''The Verdict Is Yours" is based upon moot Court concepts 
or upon plaintiff's production ''The Letter Of The Law" which plaintiff contends 
is not based on those concepts; whether the production of defendant's program 


amounts to infringement of plaintiff's common law copyright -- these are all 
factual issues only capable of being fully resolved by submission to the Court of 
further evidentiary material more than the mere pleadings, affidavits, deposition 
of plaintiff, files and proceedings thus far exhibited in this case. 

All that the defendants are saying, in relying on the affidavit af William C. 
Wines, is that there is another program with the same basic idea as plaintiff's 
and that this other program was the basis for their program "The Verdict Is 
Yours" and not plaintiff's '' Letter Of The Law" -- this is clearly a factual 
question incapable of being answered by a single affidavit of one who has a direct 
or indirect pecuniary interest in the outcome of this litigation. 

Ii. Assuming, arguendo, that plaintiff's program and the Chicago program 
produced by William C. Wines are exact duplicates created separately by each 
without copying by the other, and further that defendant's program is also the same, 
a genuine issue fact remains as to whether defendants copied his program rather 
than the Wines’ program. Whether they did copy plaintiff's program or the 
Wines' program is a issue of fact clearly raised by the pleadings. 

Copyright protection is available only for works of original authorship; the 
work need not be some thing new or novel to the world; it is enough that it is origi- 
nal with its author. An example of originality is found in Sheldon v. Metro-Goldwyn 
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Pictures Corp. 81 Fed 2nd 49, (2d Cir 1936) containing Judge Learned Hand's 
famous example. 


"If someone who had never had any contact with the works of Keats 
were by some miracle to write the famous 'Ode On A Grecian Urn' 
precisely as Keats had written it, the poem so produced would be 
original with its author. Indeed, as Judge Hand went on to say, 

the author could secure a valid copyright in his ow original 
writing, and nobody could copy it without becoming an infringer -- 
although, of course, anyone could copy from the original by Keats 
because that has long been in the public domain." 


By analogy to the instant case, and reasoning, arguendo, tle issues of fact 
arise: | 

(a) Whether Wines' programs "Cross Qe stion"” and "They Stand Accused" 
are identical to "District Courtroom" and "The Letter Of The Law''? | 

(b) Whether the programs "Cross Question" and "They Stand Accused" 
became in the public domain by virtue of general publication, as spelled out in 
the affidavit of William C. Wines? 

(c) Whether defendants in the production of their program "The Verdict Is 
Yours" copied plaintiff's work or Wines' work? 

IV. In paragraph 6 of defendant's Points & Authorities in support d its 
motion for summary judgment reference is made, based on defendant's analysis 


of plaintiff's deposition, to plaintiff's basis for his cause of action being ''the - 


fantastic theory that he, and he alone, possess the absolute, unequivocal, and 
exclusive right to bring before the television cameras an unrehearsed, 
spontaneous courtroom drama similar to a moot court proceeding." This is 
clearly a misconception for on page 18 do plaintiff's deposition, le clearly 

stated that his production of the television program "Letter Of The Law" was 
not at all similar to moot court in law school -- a factual issue created and 
raised by defendants own Motion for Summary Judgment. 

The real and true theory of plaintiff's cause of action, which on a perusal 
of established common law copyrightis quite evidence, is that he, aml he alone, 
possess the absolute, (sic) unequivocal, and exclusive right to bring before the 
television camera an unrehearsed spontaneous courtroom drama with words, 
phrases, basic ideas, characters, situations, and incidents of the same arrangement 
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and form of the programs "District Courtroom" and "The Letter Of The Law". (p> 

It is clear that no producer of a television show can obtain a statutary 
copyright giving him a monopoly over a certain type of drama containing special 
elements because of the Copyright Office require me nt that such work be classified_ . 
either as motion picture photoplay or as motion pictures other than a photoplay 
(61 Stat. 652 (1947)), 17 USCA, Sec. 5 (Supp. 1951). A program of th nature d 
plaintiff's is usually produced only once with the script being the only evidence 
that the program was produced in the first instance, and the script not being 
the author's complete mental product, but mere evidence. Since the great bulk 
of TV programs are only presented once or twice the burden of statutory copy- 
right and the concomitant difficulty of classification under the statute, statutory 
copyright is not the general practice especially since it is recognized that com- 
mon law copyright will afford adequate protection to the evanescent television 
broadcast, i.e. the method of production or program format. 

To state plaintiff's position more succinctly quoted below is a statement 
from the Wittenberg Book on the subject entitled ''The Protection And Marketing 
Of Literary Property" 3rd Edition 1937. 


"The author produces more than his writing, for in the very act of 
creating he brings into existence a property right, in himself, in 

the work produced, the words, phrases, basic ideas, characters, 
situations, and incidents may all have had a prior existance, but 

his arrangement of them, and the form in which he clothes them, are 
invested with a special right of property, so that he may thereafter 
claim his wark to the exclusion of others. It is that right of ex- 
clusion which is the function of his property. For, insofar as he 

can prevent others from repeating what he has created and can deter- 
mine the terms upon which others shall enjoy his work he has property. 
The essence of that right is monopoly. It is the confirmation by 

law of a right in the owner to determine to whom, and under wha 


conditions, his work shall be communicated." 5% 
¢ 


Following the theory expressed herein is the case of Baker v. Libbie 210 Mass. 

599, 97 N.E. 109, 111 (1912). € 
Defendants reference to patent laws and prior art need not be argued as 

plainly patent laws have no application to the law of the instant case. Common 
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law copyright comprehends every new and original product of mental labor 
embodied in writing or some other visible form which remains unpublished 
and which includes a combination of ideas evolved into a radio or television 
program. See Stanley v. CBS, Inc., 35 Cal. 2d 653, 221 P2d 73, (1950) and 
Patterson v. Century Productions, Inc., 93 F. 2d 489, (2d Cir. 1938) Cert. 
Denied 303 U.S. 655, 58 S. Ct. 759, 82 L. ed. 1114, (1939). 

In determining infringement cases under common law copyright the con- 
siderations before the Court are whether the work as created by the plaintiff is 
original, as discussed above, and whether the author had permitted general 
publication so as to consider his work in the public domain, i.e., an abandon- 
ment of the copyright or a dedication of the same to the general public. Gen- 
eral publication being distinguished from ''Limited" publication which is the 
restricted enjoyment or use by others without the author losing his property 
right in the creation. 

Applying common law copyright to the instant case, genuine issues of fact 
are created from the pleadings: 

(a) Was plaintiff's work original in the sense spelled out by Judge Learned 


Hand and Wittenberg, supra. ? 

(b) Did the production of the ¢rogram "Letter Of The Law" over the facili- 
ties of the defendants (First WOIC-TV, then WTOP-TV, and now The Washington 
Post Company) constitute a general publication so as to place it in the public 


domain and permit defendant CBS free use and enjoyment, or was such produc- 
tion ''Limited" thus making the subsequent production of the alleged similar 
program ''The Verdict Is Yours" by the defendants an infringement of plaintiff's 
common law copyright ? 

V. Genuine issues of fact can be extracted and expounded upon, based on 
the pleadings thus far, to support the other theories advanced in separate counts 
by plaintiff, to wit, appropriation of an idea thru breach of contract, express or 
implied, Hamilton National Bank vs. Belt 210 F2d 706, (USCA, D.C.), 1953, and 
unfair competition by production of a program similar to plaintiff's; many of 
which are identical to the factual issues to be decided on the theory of common 
law copyright infringement. Plaintiff contending his stronger theory being the 
latter, has emphasized same, but has not discounted the others. 
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VI. Any and further points and authorities plaintiff may submit to the 
Court upon a hearing of the motion. 
Respectfully submitted, 


Noble & Neuman & Hugh McGee 
By /s/ Arthur E. Neuman 


CERTIFICATE OF MAILING 

Certified that a copy of the foregoing Points & Authorities in Opposition 
to Defendant's Motion for Summary Judgment were mailed postpaid by ordinary 
mail to Percy Shay, Esq. and Sidney H. Willner, attorneys for the defendant, 
Columbia Broadcasting System, Inc., the former to his office address, Wyatt 
Building, Washington 5, D. C., to the latter at his office address, Wire Building, 
Washington 5, D. C. and James H. McGlothin, attorney for the defendant, Wash - 
ington Post Company, at his office address, 701 Union Trust Building, Washington 
5, D. C., to the aforesaid on this 2nd day of September 1958. 


/s/ Arthur E. Neuman 
For the Plaintiff 


[Filed September 4, 1958 ] 


State of New York ) 
) ss: 


County of New York ) 
HARRY OMMERLE being duly sworn deposes and says: 

I am Vice President in charge of television network programs for Colum- 
bia Broadcasting System and am the officer of that company who was responsible 
for the broadcast over its network facilities of the program entitled "The Verdict 
Is Yours". 

At the time of the Kefauver crime investigation hearings, which were broad- 
cast over television and attracted a large audience interest, our program depart- 
ment developed the idea of broadcasting courtroom proceedings which would have 
a similar interest. 
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Originally, we thought that it might be feasible to arrange for the broad- 
cast of actual cases but after an investigation, in which I sent a representative 
to Philadelphia for discussions with one of the judges in that city about this, 
we decided that it would be impractical. 

After we had abandoned the idea of broadcasting actual courtroom pro- 
ceedings, Mr. John Haggott, a friend of mine who was connected with Frank 
Cooper Associates, a firm engaged in offering television programs for sale, 
and others associated with that firm, raised the possibility of our using a 
program previously titled "They Stand. Accused", which had been produced in 
Chicago many years before by Mr. Wines, an Assistant Attorney General of 
the State of Illinois, under the auspices of the Chicago Bar Association and which 
had also been produced over the DuMont Television Network. Mr. Haggott and 
his associates produced and showed a kinescope of one of the DuMont presen- 
tations of this program. 

On the basis of the various discussions and the kinescope recording I 
decided that the program would be suitable for presentation over our network 
as a daytime program and made the necessary arrangements with Frank Cooper 
Associates. It was originally planned to broadcast it under the title ''You Are 
The Jury" but when we were ‘informed that this title had been used earlier for 
a different program we substituted the present title ''The VerdictIs Yours". 

As it is evident from the foregoing, the program was one which was fur- 
nished by a reliable independent organization. At that time and until the present 
litigation I had no knowledge of the program ''Letter Of The Law" which, I am 
informed, was produced by the plaintiff Ben Paul Noble over the facilities of 
Television WTOP, Inc. Needless to say none of the officers or employees of 
WTOP, Inc. or the Washington Post Company had anything to do with the concep- 
tion, development, or decision to broadcast "The Verdict Is Yours". 

"The Verdict Is Yours'"' is wholly based upon the conception and format 


of the Wines program, which was presented to me by Frank Cooper and Associates 


which, of course, is nothing more than a moot court trial, which have often and 
for a long period been broadcast over radio and television. 
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/s/ Harry G. Ommerle 
Sworn to before me this 3rd day of September, 1958. 

/s/ Marion Coutts (Beller) 
Marion Coutts, Notary Public, State of New York, No. 600782850, Qualified in 
Westchester County, Cert. Filed in New York County, Commission Expires 
March 30, 1959. SEAL "Marion County, Notary Public, State of New York"' 


[Filed September 4, 1958] 


LAURENCE E. RICHARDSON, JR., being duly sworn, deposes and says: 

I am General Executive, Broadcast Division, The Washington Post Compmy, 
licensee of Television Station WIOP-TV. I have been continuously employed at 
WTOP-TV and by its predecessor, WOIC, since December, 1948. WOIC, the 
predecessor of WIOP-TV, was originally owned by General Teleradio, Inc., 
and began broadcasting January, 1949. The station was purchased by WIOP 
INC. July 28, 1950, WTOP INC. being owned 55% by The Washington Post Company 
and 45% by the Columbia Broadcasting System, Inc. In December, 1954, The 
Washington Post Company acquired 100% of the stock of WTOP INC. and in 
July, 1956, WTOP INC. was merged into the parent Washington Post Company. 

WTOP-TV and its predecessor, WOIC, have had a contractual relationship 
with the Columbia Broadcasting System for the broadcast of television programs 
originated by the CBS Television Network, as distinguished from the programs 
originated for local broadcast only by WTOP-TYV. 

In my capacity as General Executive, Broadcast Division, The Washington 
Post Company, I am familiar with the circumstances leading to the broadcast 
of the program ''The Verdict Is Yours" over the facilities of Station WIOP-TV. 
In the normal course of business WIOP-TV was informed by CBS Television 
in July, 1957, that a program entitled ''You Are The Jury"' would be available 
from the CBS Television Network for broadcast over WITOP-TV. WTOP-TV was 
later informed that the availability of this program would be delayed until the fall. 
In August of 1957, WIOP-TV was informed that the program, re-titled 'The Ver- 
dict Is Yours" would be available for broadcast over WIOP-TV commencing 
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September 2, 1957. WITOP-TV advised the CBS Television Network that they 
would broadcast this program and, commencing September 2, 1957, broadcast 
the program over its facilities in Washington, D. C. 

WTOP-TYV, its officers and employees had nothing whatever to do with 

the conception, creation, preparation, or production of the program, ''The 
Verdict Is Yours"... Our decision to accept this program was based on the normal 
audience and business considerations which are taken into account whenever one 
network program is substituted for another. This decision was based on the 
same information as was routinely available to all television stations offered 
this program by the CBS Television Network. 

/s/ Laurence E. Richardson, Jr. 
Subscribed and sworn to before me this 22nd day of August, 1958. 

/s/ Joseph Gould 

My Comm. expires 11-14-60 
(SEAL) District of Columbia 


[Filed September 4, 1958 ] 

PERRY B. LEFF, being duly sworn, deposes and says: 

1. This affidavit is submitted in connection with the Motion for Summary 
Judgment : which I have been informed has been filed by the defendants in the 
above-entitled action. 

2. Iam associated with Frank Cooper Associates, an agency engaged 
in packaging and selling television programs. 

3. In the early part of 1956, I interested Mr. John Haggott, then a pro- 
ducer-client of our agency, in the program known as "They Stand Accused" 
produced by Mr. Wines in Illinois and which had been previously broadcast in 
Chicago. Mr. Haggott became enthused about the program, and I arranged a 
meeting between him and Mr. Harry Ommerle, Vice-President in Charge of 
Television Network Programs for the Columbia Broadcasting System, Inc., to 
discuss the possibilities of Columbia Broadcasting System, Inc. broadcasting 
this program. 
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4. Thereafter, Mr. Ommerle agreed to cause Columbia Broadcasting 
System, Inc. to make a kinescope recording of the proposed program, and this 
done under the title ''You Are The Jury." Following the making the kinescope, 
Mr. Ommerle on behalf of the Columbia Broadcasting System, Inc. agreed to 
purchase the program to presentation over the CBS Television Network. 

5. During all of the foregoing period and until very recently, neither I 
nor anyone associated with Frank Cooper Associates was aware of the existence 
of the "Letter Of The Law" program which, I have been recently informed, was 
produced by Ben Paul Noble locally in Washington, D. C. If we had known of it, 
however, it would have made no difference in our actions since the Wines 
program, which we presented, was earlier in date and fully embodied the con- 
ceptions and format which we thought should be rut on the CBS Television Net- 
work and which has been broadcast as ''The Verdict Is Yours" with considerable 
success. 

/s/ Perry B. Leff 


Sworn to before me this 29th day of August, 1958. 
/s/ Florence Keegan 


Term expires: March 30, 1960. 
(SEAL) 
STATE OF NEW YORK 
Florence Keegan, Notary Public, State of New York, No. 41-7197460, Qualified 
in Queens County, Certs. filed with New York Co. Clerk and Reg. TERM EX- 
PIRES MARCH 30, 1960. 


[Filed September 30, 1958 ] 
ORDER FOR SUMMARY JUDGMENT AND JUDGMENT 
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, this cause came 
on to be heard upon motion of the defendants for summary judgment, and the Court 
having considered the pleadings and having read the deposition of plaintiff as well 
as the exhibits on file, including the affidavit of William C. Wines, sworn to the 
28th day of September, 1957, and having heard oral argument, the Court concludes 


? 
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.as a matter of law that the defendants’ television program "The Verdict Is 
Yours" does not infringe upon the television program produced by the plain- 
tiff entitled "Letter of the Law"; that the defendants did not breach any con- 
tract with plaintiff, implied or otherwise; that there was no fiduciary relaion- 
Ship existing between the plaintiff and the defendants, or any of them; that 
the defendants did not unfairly compete with the plaintiff and at no time entered 
into any understanding, agreement, or conspiracy to appropriate any property, 
literary or otherwise, alleged to belong to the plaintiff; and that the defendants 
are entitled to j udgment as a matter of law; 

Therefore it is by the Court this 30th day of September, 1958, 

ORDERED that the defendants' motion for summary judgment be and 
hereby is granted, and that it is further 

ORDERED that the complaint of plaintiff be and it hereby is dismissed 
upon the merits , and that it is further 

ORDERED that pursuant to Title 17, Section 116, U. S. Code, full costs 
shall be allowed to the defendants. 





/3/ Edward M. Curran 
Judge 
CERTIFICATE OF SERVICE 
Copy of the foregoing proposed Order for Summary Judgment and 
Judgment mailed on the 29th day of September, 1958, to Noble & Neuman, 
Esquires, 407 Pennsylvania Building, Washington 4, D. C., and Hugh J. Mc- 
Gee, Esquire, 416 Fifth Street, N. W., Washington 1, D. C., attorneys for 
plaintiff. 
/s/ Percy A. Shay 


Percy A. Shay 

Attorney for Defendants 
842 Wyatt Building 
Washington 5, D. C. 
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[ Filed October 6, 1958] 
NOTICE OF APPEAL 


Notice is hereby given this 6th day of October, 1958, that the plaintiff, 
BEN PAUL NOBLE hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 30th 
day of September, 1958 in favor of the defendants, Columbia Broadcasting 
System, Inc., The Washington Post Co., and Swift & Co., Inc. against said 


a 


pe ““plainti. 


NOBLE & NEUMAN & HUGH MC GEE 
By /s/ Arthur E. Neuman 
Attorneys for 


407 Pennsylvania Building 
Washington 4, D. C. 
STerling 3 4377 


Mail copies to: 

Percy Shay, Esq., 842 Wyatt Bldg., Washington, D. C. 

Sidney Wilner, Esq., Wire Bldg., Washington, D. C. 

James McGlothin, Esq., 701 Union Trust Bldg., Washington, D. C 








’ BRIEF FOR APPELLEES : 
—— ee 








IN THE 


United States Court of Appeals 


For tHe Distzicr or Cotumpra Ciecuir 


Docket No. 14,787 


Brew Pavut Noste, 6H 4 
v. 


‘Corumsra Broapoastine SYSTEM, Inc., a Corporation, et al., 
Appellees | 





Appeal From an Order of the United States District Co 
for the District of Columbia 


United States Court of Appeals | 
For the Percy A. Suay 

District of Columbia Crrcuit BAD Wyatt Building S 

4 mS 777 14th Street, N. W. 
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APPELLEES’ COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 


1. Was the court below correct in holding that in this 
action for infringement of an alleged common-law copy- 
right in the mere idea of broadcasting a spontaneous, 
unrehearsed courtroom drama, there was no genuine issue 
as to any material fact? 


2. Was the court below correct in holding that the 
appellant had no cause of action for unfair competition 
where the uncontradicted evidence showed that there was 
no privity between appellee Columbia Broadcasting Sys- 
tem, Inc. and the appellant, no use of the appellant’s name 
for his television program, or in fact of any of his format 


or script material, and where it appeared that appellee 
Columbia Broadcasting System, Inc. had actually acquired 
its rights to produce its program from a producer who 
had caused his courtroom drama to be televised on a date 
earlier than that on which appellant’s program was first 
televised? 


3. Was the court below correct in holding that there 
was no breach of any relationship, fiduciary or otherwise, 
between appellee Columbia Broadcasting System, Ine. and 
appellant, for the simple reason that there was no rela- 
tionship whatsoever between Columbia Broadcasting Sys- 
tem, Inc. and appellant? 





INDEX TO BRIEF 


Counterstatement of the Case 
Rule Involved 

Summary of Argument 
Argument: 


Point I. The Court Below In Granting The Motion 
For Summary Judgment, Correctly Found That 
There Were No Material Issues Of Fact 


Point II. When A Summary Judgment Movant 
Makes Out A Convincing Showing That Genuine 
Issues Of Fact Are Lacking, Courts Require That 
The Adversary Adequately Demonstrate By Re- 
ceivable Facts That A Real, Not Formal, Con- 
trovery Exists; And Of Course He Does Not Do 


That By Mere Denial Or By Holding Back 
Evidence 


Point III. The Court Below Was Entirely Correct 
In Giving Effect To The Uncontradicted Affidavits 
In The Record 


Conclusion 
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IN THE 


United States Court of Appeals 


For tup District or CoLUMBIA CIRCUIT 


Docket No. 14,787 


Ben Pav Noste, Appellant 
v. 


CotumsBi1a Broapcastine System, Inc., a Corporation, et al., 
Appellees 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


— 


COUNTERSTATEMENT OF THE CASE 


On an appeal, such as this, from an order granting a 
Motion for Summary Judgment, it is of course incumbent 
on the appellant to demonstrate that there are indeed 
material issues of fact which, if resolved in his favor, 
would as a matter of law entitle him to judgment. A 
reading of appellant’s brief on appeal itself reveals that 
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here, as in the proceedings in the court below, he is merely 
reiterating the allegations in the pleadings. Nowhere 
does he set forth a controverted issue of fact and show 
that under the applicable law it is material. The reason 
for this is that he cannot do so, for on the basis of the 
uncontroverted facts each of his purported causes of action 
is fatally defective as a matter of law on each of several 
independent grounds. 


The essential facts are simple and uncontradicted. The 
appellant, under first an oral and then a written contract 
with Station WTOP-TV, produced over the facilities of 
that station from June 17, 1952 until October, 1953, a tele- 
vision program entitled ‘‘Letter of the Law,’’ as @ sus- 
taining program with the sponsorship of the Bar Associa- 
tion of the District of Columbia. Plaintiff claims to have 
developed and communicated the idea of such a program 
sometime during the year 1949. The program involved 
the enactment of courtroom dramas. There was no pre- 
pared script of dialogue, the participants being merely 
priefed in the essential ingredients of a fictitious case and 
then left to play their roles as judges, lawyers, defendants, 
and witnesses. The persons appearing on ‘Letter of the 
Law’? were not professional actors and in many cases 
were local celebrities appearing under their own names. 
During the period in which this program was broadcast 
by Station WTOP-TV, appellant often complained that 
he was not getting enough money for the efforts involved. 
He was told that the station officials had talked about 
the program with some people of the Columbia Broad- 
casting System and that it was hoped that the network 
might become interested, but no promises were ever made 
(J.A. 90-91). Appellant also testified that he is ‘‘almost 
certain”? that he had a telephone conversation with Mr. 
Frank Paley, President of appellee Columbia Broadcasting 
System, sometime in 1952, and also had some correspond- 
ence concerning his attempt to interest the network in his 
program, the replies to which were a statement of lack of 
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interest (J.A. 77-78). Apparently unbeknownst to appel- 
lant, one William C. Wines, Assistant Attorney General 
of the State of Illinois, had produced the same type of 
program under the sponsorship of the Chicago Bar Asso- 
ciation starting in March or April of 1948. The partici- 
pants in the Chicago program were nonprofessionals, and 
often local celebrities. The fact that this program con- 
tained the same elements as appellant’s subsequent pro- 
gram is established not only by Mr. Wines’ affidavit (J.A. 
96-99) but also by a discussion of the program in the 
Chicago Bar Record for October 1948 (J.A. 23-27). The 
Wines program was broadcast by appellee Columbia Broad- 
casting System as a sustaining network program from 
January to May or June of 1949, as a network program 
by the DuMont Television network from the latter date 
until 1952 and from September through December of 1954, 
in the intervening period continuing to be broadcast locally 
in Chicago. The program was off the air through 1955 
and 1956, but in 1956 an associate of Frank Cooper Associ- 
ates, an independent agency engaged in packaging and 
selling television programs, brought the program to the 
attention of Harry Ommerle, Vice President in charge of 
Television Network Programs for appellee, Columbia 
Broadcasting System, whose interest in courtroom dramas 
had been whetted by the public interest in the broadcasts 
of the Kefauver Committee investigations (J.A. 108-109, 
111-112). As a result, the program entitled ‘‘The Verdict 
Is Yours,’’? which is the program series complained of 
in the present action, was broadcast by appellee Columbia 
Broadcasting System, commencing in September, 1957. 


Both Mr. Leff, who handled the matter for Frank 
Cooper Associates, and Mr. Ommerle, who was respon- 
sible for the acceptance of the program and its broadcast 
by appellee Columbia Broadcasting System, have stated 
in their affidavits that they had never heard of appellant’s 
program until after the commencement of the present liti- 
gation (J.A. 108-109, 111-112). Station WTOP-TV and 
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its officers and employees played no part in the conception, 
ereation, preparation, or production of ‘‘The Verdict Is 
Yours.’’ They knew nothing of the decision of appellee 
Columbia Broadcasting System to broadcast the program 
until they received a routine announcement about the 
proposed broadcast in August, 1957. Since December, 
1954, the only relationship between Station WTOP-TV 
and the Columbia Broadcasting System has been that of 
an affiliate, broadcasting certain network programs origi- 
nated by the Columbia Broadeasting System under a con- 
tractual relationship (J.A. 110-111). 


_ The program broadeast by appellee Columbia Broadcast- 
ing System under the title ‘The Verdict Is Yours,”’ like 
the appellant’s program and the previous Wines programs, 
also consists of a mock trial without prepared dialogue. 
It differs from both of them in that professional actors 
are used instead of actual judges and lawyers, and there 
was no attempt to have as defendants or witnesses persons 
who appear under their own names as celebrities. These 


parts are also taken by professional actors, using assumed 
names (J.A. 29). 


RULE INVOLVED 


~ Rule 56, subsections (b) and (c), read as follows: 


‘6(b) For Defending Party. A party against whom 
a claim, counterclaim, or cross-claim is asserted or 
a declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a sum- 
rl ppeene in his favor as to all or any part 
thereot. 


‘6(¢) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judg- 
ment sought shall be rendered forthwith, if the plead- 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving 
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party is entitled to a judgment as a matter of law. A 
summary judgment, interlocutory in character, may 
be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages. 
As amended Dee. 27, 1946, eff. March 19, 1948.’? (Em- 
phasis supplied) 


SUMMARY OF ARGUMENT 


1. There is no real issue involved herein. The appel- 
lant’s claim is that appellees infringed his rights by 
broadeasting a ‘‘spontaneous court-room drama,”’ ie., a 
moot court proceeding. His complaint intermingles three 
apparently asserted theories of action, to wit, infringement 
of copyright, unfair competition, and appropriation of idea. 
None of these have any foundation as a matter of law. 


2. (a) As to the claim of copyright infringement, appel- 
lant does not even attempt to assert that appellees used 
any of the scripts which were prepared by him (J.A. 81). 
He merely asserts that the appellees’ program had a similar 
format. He has had to admit, however, that any program 
involving a courtroom drama must necessarily contain the 
same essential elements. He was driven in his deposition, 
therefore, to claim a protectable right in the mere idea of 
broadcasting any spontaneous, unrehearsed courtroom 
drama (J.A. 79, 80, 81). Ideas for programs as such, 
however, are clearly not afforded the protection of the 
copyright laws, and this is a fortiori true in the present 
instance in which the idea of a moot court proceeding as 
a mode of entertainment as well as instruction is ‘‘as old 
as the hills.”’ 


(b) In any event, an action for copyright infringement 
involves copying of the appellant’s material. As the 
affidavit of William C. Wines, attached to the Motion for 
Summary Judgment, and the total record in this case estab- 
lish beyond peradventure of doubt, Mr. Wines, Assistant 
Attorney General of the State of Illinois, produced and 
broadcast a series of spontaneous, unrehearsed courtroom 
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System (J.A. 97). If there were any 

claim that such a program is entitled to absolute protec- 
tion, which of course there is not, it is appellant—not 
appellees—who would be the infringer, since it is Wines’ 
program, not appellant’s, which was prior in time. There 
is no element in appellees’ program which is found in 
appellant’s program and which was not also in the prior 
Wines program (J.A. 22-27). 


Thus not one of the essential elements of an action for 
copyright infringement is here present as a matter of law. 


3. The supposed action for unfair competition can even 
more readily be disposed of. The theory seems to be that 
for some reason the program as produced by appellees 
is inferior to the network program which might have been 
produced by appellant, and this somehow injures appellant 
(J.A. 64, 65). There +3 no claim, however, nor could 
there be any that appellees have capitalized on appellant’s 
name or good-will in any way in their program or that there 
has been any passing off. A claim that appellee Columbia 
Broadcasting System, Inc. was required to hire appellant 
rather than to use the prior Wines program with such 
producers as it deemed best for the purpose, because appel- 
lant feels he could produce a better program, is patently 
absurd and without legal meaning. 


_ 4, Similarly with respect to the asserted claim for appro- 
priation of idea. The fact that the Wines program con- 
taining all of the same elements was prior in time to 
appellant’s destroys any possible basis for any claim that 
appellant’s ‘‘idea’’ was novel or original (J.A. 16, 17). In 
addition, appellant admits that none of his alleged con- 
versations with respect to the possible network broadeast- 
ing of his program were contractual in nature (J.A. 85, 91). 
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Finally, of course, appellees did not broadcast appellant’s 
program in the series of network broadcasts of which com- 
plaint is made as distinguished from the earlier local 
broadcasts over Station WTOP-TV for which appellant 
was paid and of which he makes no complaint (J.A. 76, 
90). Thus it is again clear, as a matter of law, that there 
is no basis for an action on this third apparently asserted 
theory of appellant’s. 


5. As for the cause of action based upon alleged breach 
of fiduciary relationship, the only relationships with ap- 
pellees even asserted by appellant are (a) his contract 
with Station WIOP-TV, which was entirely fulfilled, (b) 
his conversations with officers of Station WTOP-TV to 
the effect that they would try, on his behalf, to interest 
the network, and (c) his communications with appellee 
Columbia Broadcasting System, attempting fruitlessly to 
interest those with whom he communicated in his program. 
None of these, of course, establish any obligation or any 
breach of any obligation. 


6. The cause of action for alleged ‘‘conspiracy’’ adds 
nothing to the other counts, and the record is clear that 
there was no conspiracy of any kind and that indeed the. 
appellee Washington Post Company, Inc., and its officers 
and employees, including all of those connected with Station 
WTOP-TV, had nothing whatsoever to do with the crea- 
tion or the presentation of ‘‘The Verdict Is Yours.’’ 


ARGUMENT 
POINT I 


THE COURT BELOW IN GRANTING THE MOTION FOR SUM- 
MARY JUDGMENT, CORRECTLY FOUND THAT THERE WERE 
NO MATERIAL ISSUES OF FACT 


Appellant expressly recognizes that the copyright laws 
afford no protection for an idea or conception as such 
(Brief, P.13). Nichols v. Universal Pictures, Inc., 45 Fed. 
2, 119 (2nd Cir. 1930). See also Baker v. Selden, 101 
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U.S. 99, 25 L. Ed. 841; Miner v. Employers Mutual Liability 
Insurance Company Of Wisconsin, 97 U.S. App. D.C. 152; 
999 F. 2d 35 (C.A.D.C. 1956) ; Affiliated Enterprises, Inc. 
v. Gruber, et al., 86 F. 2d 958 (C.A. 1, 1936) ; Chamberlin 
v. Uris Sales Corporation, 56 F. Supp. 987, affirmed 150 
F. 2d 512. 


‘As is clearly shown by the cases cited above, merely 
calling an idea or conception a ‘‘scheme’’ or ‘¢method”’ 
in no way serves to provide it with a protection which it 
does not warrant. During the course of the deposition of 
appellant, as is revealed by the record, a patient attempt 
was made to determine what particular aspect of his pro- 
gram, in terms of language, presentation, or format, was 
claimed by him to be protected and therefore expropriated. 
A reading of the series of questions and answers clearly 
reveals that appellant was nowhere able to specify any 
such element, and constantly and consistently came back 
to the proposition that his action was based upon his 
exclusive right to the broadeast of ‘‘spontaneous, unre- 
hearsed courtroom dramas.’’ (J-A. 63-69, 78-83.) 


A reading of a few of the questions and answers points 
up what is revealed by a reading of the entire deposition 
in this regard. 


‘¢Q. Do you claim that you have rights to and there- 
fore could stop the performance of any courtroom 
drama presented in such form that all of the dialogue 
is not written out in advance? A. Yes. 


“Q. So that— A. I claim it generally and spe- 
cifically with respect to CBS. 


‘<Q. I know, but I am trying to define it right here, 
because the purpose of this, of course, is to help define 
the issues. 


“That is, what you are saying is that your claim of 
ownership goes to any courtroom drama which does 
not have a fully prepared script of dialogue? A. Yes.”’ 
(J.A. 79) 
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It is clear not only that appellant is attempting to 
recover on the basis of a mere idea for a television pro- 
gram but also that the idea in question involves no elements 
of creativity as such. Any creativity would arise in the 
particular hypothetical cases devised for the ‘‘mock trials’’ 
and as to these appellant does not even claim that the 
programs devised by him bear any similarity to those 
broadcast by appellee Columbia Broadcasting System. The 
only similarities in the programs are those, as appellant 
himself admits, which would be common to any broadcast 
of a ‘‘spontaneous, unrehearsed courtroom drama.’’ As 
Judge Hand stated in Nichols v. Universal Pictures, Inc., 
supra, at page 121, 


‘¢* * * Upon any work, and especially upon a play, 
a great number of patterns of increasing generality 
will fit equally well, as more and more of the incident 
is left out. The last may perhaps be no more than 
the most general statement of what the play is about, 
and at times might consist only of its title; but there 
is a point in this series of abstractions where they are 
no longer protected, since otherwise the playwright 
could prevent the use of his ‘ideas,’ to which, apart 
from their expression, his property is never ex- 
tended .. .”’ 


Moreover, it is clear from the uncontradicted facts of 
record that even the idea and conception for the program 
<‘The Verdict Is Yours’”’ broadcast by the appellee Colum- 
bia Broadcasting System was not derived from the appel- 
lant. The uncontradicted affidavits of the independent 
producers of the program and of the executive of Columbia 
Broadeasting System responsible for its broadcast over 
its facilities are clear and unequivocal to the effect that 
none of those involved in the broadcast of the program 
‘‘The Verdict Is Yours’? were aware of appellant’s pro- 
gram but based the program on the Wines program, which 
preceded the appellant’s program and which contained 
all of the same elements (J.A. 108-113). Plagiarism, or 
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copyright infringement, involves copying, and there was 
no copying, or even knowledge of, appellant’s program. 
It is indeed fortunate for appellant that the copyright 
laws do not afford an absolute protection, as do the patent 
laws, since in that event he undoubtedly would have been 
subject to an action by Mr. Wines because of the latter’s 
earlier development of the spontaneous, unrehearsed tele- 
vision broadeasts of courtroom dramas. 


As Hamilton National Bank v. Belt (93 U.S. App. D.C. 
168; 210 F. 2d 706) makes clear, an action for an alleged 
appropriation of an idea, as distinguished from an action 
for copyright infringement, requires that the idea be novel 
as well as original and that there be a contractual rela- 
tionship between the parties. Wholly aside from the 
countless numbers of ‘‘mock trials’”’ over the course of 
many, many years, the Wines program itself, containing 
all of the elements asserted by appellant to be original 
with him, disposes of any claim of novelty for the appel- 
jlant’s program (J.A. 15-27). 


‘In addition, the other essential element of the action is 
also completely absent. As appellant himself clearly ad- 
mits in his deposition, no one ever gave him either any 
promises or any assurances, and there was no contractual 
relationship of any kind other than the contract under 
which his program was actually broadcast, as to which 
there was and is no claim of breach, nor was there any 
special relationship between appellant and either of the 
appellees or any claim that the appellees have tried in 
any way to capitalize on the name, reputation, or good-will 
of appellant or his program. 
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POINT II 


WHEN A SUMMARY JUDGMENT MOVANT MAKES OUT A CON- 
VINCING SHOWING THAT GENUINE ISSUES OF FACT ARE 
LACKING, COURTS REQUIRE THAT THE ADVERSARY 
ADEQUATELY DEMONSTRATE BY RECEIVABLE FACTS 
THAT A REAL, NOT FORMAL, CONTROVERSY EXISTS: 
AND OF COURSE HE DOES NOT DO THAT BY MERE DENIAL 
OR BY HOLDING BACK EVIDENCE. Bruce Construction Cor- 
poration v. United States, 242 F. 2d 873; C. A. 5th 1957. 


In Schreffler v. Bowles, 10 Cir., 1946, 153 F. 2d 1, 3, 
Judge Huxman wrote: 


‘¢The salutary purpose of Rule 56 is to permit speedy 
and expeditious disposal of cases where the pleadings 
do not as a matter of fact present any substantial 
question for determination. Flimsy or transparent 
charges or allegations are insufficient to sustain a 
justiciable controversy requiring the submission 
thereof. The purpose of the rule is to permit the trier 
to pierce formal allegations of facts in pleadings and 
grant relief by summary judgment when it appears 
from uncontroverted facts set forth in affidavits, depo- 
sitions, or admissions on file, that there are as a matter 
of fact no genuine issues for trial.’’ 


The appellant has not produced a copy of his own 
literary material. 


It is difficult to believe that any case involving the 
alleged infringement of a copyright, whether statutory 
or common-law, could reach the Court of Appeals without 
the appellant having made available at some time during 
the pendency of the action a copy of the literary material 
which he claimed had been infringed by some book or 
manuscript or other publication of the appellee. An appel- 
lant might well claim that he does not have a copy of the 
offending material, but certainly he must have in his 
possession or available to him a copy of his own literary 
material. 


The reason for the failure of the appellant to allow his 
adversary or even the court to see a copy of his literary 
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material is obvious. There is not even the remotest sug- 
gestion that the facts of the various moot court cases 
presented on the television screen by the appellant and 
the appellee Columbia Broadcasting System, Inc. have any 
resemblance to each other except the resemblance common 
to all courtroom proceedings, to wit, the judge, the jury, 
the opposing attorneys, the witnesses, court clerk, court- 
room attendants, etc. 


In his deposition, the appellant suggests that he had a 
unique method ‘‘of extricating the verdict from the jury,”’ 
but he does not in any way indicate what that method was 
(J.A. 81). He states that ‘Tt should be noted that appel- 
lant is not claiming appellees copied his seripts (the 
actual finished transcribed television program) but the 
method of production of the program format, which is of 
a evanescent nature.’’? (Appellant’s brief, P.4) Webster’s 
New World Dictionary, Collegiate Edition, shows that the 
word ‘‘evanesce’”? means ‘‘to fade from sight, like mist 
or smoke; disappear, vanish.’ It would seem that the 
word ‘‘evanescent,”” as used by the appellant to charac- 
terize his special method of extracting a verdict from 
a, jury, was well chosen. In fact, his method was so 
evanescent that nowhere in his complaint or deposition, 
or in any other document, has he made any attempt to 
differentiate his method of receiving a verdict from a jury 
from the method which has been used by courts from time 
immemorial. 


POINT II 


THE COURT BELOW WAS ENTIRELY CORRECT IN GIVING 
EFFECT TO THE UNCONTRADICTED AFFIDAVITS IN THE 
RECORD 


On page 12 of his brief, appellant states 


‘<The only evidence in support of appellees’ conten- 
tion that William C. Wines is the origimator and sole 
author of the type program they produced on Septem- 
ber 2, 1957 is the opinion testimony of the six (6) 
persons. 
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‘Bach of the ‘six persons’ is either an officer of 
the appellee corporations and/or each has an interest 
infor bias to the subject matter of this litigation. 
That such evidence must be treated with ‘kid gloves’ 
is amply illustrated in Sartor v. Arkansas Gas Corp., 
64 S. Ct. 724, 327 U.S. 620, where the United States 
Supreme Court concluded the following: 


Summary Judgment under Rule 56 of the Rules of 
Civil Procedure should not have been granted de- 
fendant solely upon opinion affidavits of experts 
who either were officers of defendant or whose inter- 
ests with respect to the subject matter of the litiga- 
tion were similar to that of the defendant. . .’’ 


In response to the foregoing, it need merely be stated 
that the facts with respect to the Wines program are fully 
established in the October 1948 issue of the Chicago Bar 
Record, whose authenticity is not challenged (J.A. 23-27). 
Furthermore, of course the case of Sartor v. Arkansas 
Gas Corp. (64 8. Ct. 724, 321 U.S. 620), cited by appellant 
has no relevance whatsoever. The court there was address- 
ing itself to pure opinion testimony. In the present case 
the affidavits deal with facts within the personal knowledge 
of the persons making the affidavits. The court below is 
entirely justified, of course, in relying upon the sworn 
statements as to the facts, which are completely uncontra- 
dicted in the record. Indeed, it is the purpose of Rule 
56 to determine from affidavits such as these whether there 
is a genuine material issue of fact. 


CONCLUSION 


Appellant submitted no affidavit in opposition subse- 
quent to the motion for summary judgment. He has not 
produced for examination by the court a copy of any 
format, script, or literary material which he claims was 
infringed by one or more television programs of the appel- 
lee Columbia Broadcasting System, Inc., and he has never 
specified any particular program of appellee’s which he 
regards as infringing upon his program. 
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The deposition of the appellant taken by the appellees 
demonstrates that the appellant is seeking copyright pro- 
tection for an idea; that a similar idea was incorporated 
in a television program produced in Chicago prior to the 
time when appellant’s first program was televised. 


‘There never was any contractual relationship between 
either appellee Columbia Broadcasting System, Inc., or 
Swift and Company, and appellant. The appellant does 
not claim that the contract between himself and WTOP, 
Inc. for the production of television shows was breached 
by the broadcasting company. 


‘It is undisputed that there was no palming off of a 
television show of the appellee Columbia Broadcasting 
System, Inc. as that of the appellant. 


‘It is respectfully submitted that the judgment of the 
court below should be affirmed. 


Percy A. Sway 
842 Wyatt Building 
777 14th Street, N. W. 
Washington 5, D. C. 


Sipney H. WILLNER 


Attorneys for Appellees 
May 1959 
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